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Ombudsman, and the Public Safety Review Panel. OPD also met in person with 45 
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and acquisition of additional aggregate data.  

Executive Summary 

Pursuant to a proviso in the 2022 supplemental state operating budget, the 

Washington State Office of Public Defense (OPD) developed this Proposal to transfer 

statewide responsibility for indigent defense in post-commitment Chapter 10.77 RCW 

insanity acquittal (hereinafter “NGRI” for Not Guilty by Reason of Insanity) cases from 

local county public defense agencies to OPD. Disability Rights Washington and the 

Washington State Bar Association’s Council on Public Defense initially identified 

concerns around the representation of these individuals after their commitment to state 

psychiatric care, which led to the budget proviso.1 

OPD performed all research and outreach activities associated with developing 

this Proposal, including contacting numerous individuals and organizations with an 

interest in post-commitment NGRI representation. Research tools included online 

surveys, personal interviews, site visits, and data collection. Responses to OPD’s 

1 See Appendix A – 2022 Budget Proviso. 
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online survey and feedback during interviews indicate wide-ranging favorable support 

for transferring administration of NGRI indigent defense services to OPD. 

Currently, public defense in post-commitment NGRI cases is decentralized, 

organized at the county level, and subject to significant variation in local practice and 

resources, which results in inequitable justice by geography. For example, NGRI 

patients as well as state hospital staff reported many instances where assigned counsel 

have never contacted their indigent clients or responded to hospital inquiries.  

Although the cases are initiated by county prosecutors and take place in the 

Superior Courts of the counties where the underlying criminal allegation(s) occurred, 

the State of Washington, through the Department of Social and Health Services 

(DSHS), covers a portion of the costs for expert services necessary for effective 

representation of these clients. The DSHS reimbursement rate has not been adjusted 

since at least 2003 leaving counties to cover substantial expenses for expert and 

professional services. Wealthier counties have been more able to provide the 

necessary expert support for effective representation of NGRI clients.  

In developing this Proposal OPD attempted to obtain data regarding dollar 

amounts DSHS has reimbursed counties for public defense expert services. However, 

DSHS reported that it does not track this data and OPD was not otherwise able to 

identify current expenditures on post-commitment NGRI expert services. For purposes 

of estimating potential expert costs, OPD relied on its history of administering expert 

services expenditures for public defense in sex offender civil commitment proceedings 

under Chapter 71.09 RCW. 

Public defense attorneys and contracting authorities in Washington State are 

accountable to several sources of practice standards for indigent defense services, 

including the Rules of Professional Conduct (RPCs), the Washington State Bar 

Association (WSBA) Standards for Indigent Defense Services, the Supreme Court 

Standards for Indigent Defense, statutes, case law and court rules. These practice 

standards apply regardless of who administers and pays for indigent defense 

services. OPD’s Proposal to administer indigent defense services in post-commitment 

NGRI cases adheres to all relevant practice standards. 

OPD’s 10-year history administering RCW 71.09 civil commitment 

representation shows that contracting directly with the organizations and individuals 

providing representation improves quality through oversight and accountability. Among 

other functions, OPD can provide a central point of contact to receive and respond to 

inquiries and complaints. Simply delivering pass-through funding to counties would not 

afford OPD the oversight necessary to ensure robust representation of clients 

committed NGRI. Further, OPD’s experience administering a statewide public defense 

program where defenders specialize in forensic behavioral health representation will 
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benefit all parties with improved efficiencies, effective application of existing NGRI laws 

and procedures, and prompt adjudication of petitions.  

Due process requires that effective representation be provided to post-

commitment NGRI clients and that counsel be consistently informed about the status of 

their client’s commitment to a state hospital. A central administrative agency, such as 

OPD, can effectively monitor public defense contract performance statewide, as well as 

track data and expenses related to post-commitment NGRI legal representation.  

OPD proposes contracting with those agencies in counties that have an 

established and effective system for providing post-commitment NGRI representation 

and that wish to continue under an OPD contract. For those jurisdictions without a 

system in place or where the practitioners prefer OPD administration, OPD proposes to 

contract with individual attorneys and group practices statewide in order to ensure 

clients from all 39 jurisdictions receive equitable representation following NGRI 

commitment.  

OPD estimates that a reliable post-commitment representation program will 

require approximately 20 full-time attorney contracts, four contracts with full-time-

equivalent independent social workers, and funds for expert and professional services 

and litigation costs.  Effective administration of the program requires 1 FTE 

experienced managing attorney, 1FTE legal assistant, and .5 FTE fiscal support staff at 

OPD. OPD estimates total annual operating costs of approximately $6.5 million. 

Introduction 

The Washington State Office of Public Defense (OPD) is an independent agency 

of the Judicial Branch of government. The Legislature established OPD in 1996 "to 

implement the constitutional and statutory guarantees of counsel and to ensure the 

effective and efficient delivery of indigent defense services funded by the state... ."2  

Embodied in the values of justice, service, equity, and excellence, OPD’s mission is to 

uphold the rights of all people who are facing the loss of liberty or family by providing 

statewide leadership, administration, and support to the multidisciplinary public defense 

profession. 

Since its inception, OPD has implemented a number of successful programmatic 

reforms to improve the effectiveness and efficiency of indigent defense services in 

Washington’s appellate and trial courts. OPD currently provides qualified contracted 

attorneys to represent: 

2 See RCW 2.70.005. 
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• indigent clients who have a right to counsel in the state Court of Appeals and

Supreme Court;

• indigent parents involved in child dependency and termination proceedings in the

trial courts;

• individuals involved in sex offender civil commitment proceedings under Chapter

71.09 RCW;

• initial consultation for youth stopped and/or arrested by law enforcement across

the state.3

OPD also administers state grant funding and an improvement program for

criminal indigent defense in counties and cities. Trial level assistance has recently 

expanded into a coordinated response to the State v. Blake4 decision.  

In 2019, the Office of the Washington State Auditor performed a four-year 

Accountability Audit of several OPD programs, including the RCW 71.09 Civil 

Commitment Program. OPD received a clean audit, with no findings or exit 

recommendations. 

As the state agency responsible for ensuring the right to counsel, with a proven 

track record in delivering efficient, high-quality public defense representation, OPD is 

well-positioned to effectively administer indigent defense services to implement the right 

to counsel in post-commitment NGRI cases. When Chapter 10.77 RCW was adopted, 

OPD did not yet exist and the current system of county-based public defense services 

with partial state reimbursement was established at the Department of Social and 

Health Services (DSHS). In recent years, system stakeholders and the Legislature have 

expressed interest in transferring post-commitment defense responsibility to OPD.    

Pursuant to a proviso in the 2022 supplemental state operating budget, OPD 

developed this Proposal to assume statewide responsibility for indigent defense in post-

commitment NGRI cases.  

Work Method 

In developing a comprehensive proposal for the assumption of effective and 

statewide administration of legal defense services for indigent persons who are 

involved in proceedings under Chapter 10.77 RCW (criminally insane), OPD employed 

the following methods: 

• Historical research of NGRI practices in Washington State;

• Transmission of an online survey to county public defense representatives;

• Site visits and personal interviews with patients;

3 See RCW 13.40.740. 
4 State v. Blake, 197 Wash.2d 170, 481 P.3d 521 (2021). 
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• Interviews with interested parties; and

• Data collection.

OPD performed all research and outreach activities associated with developing

this Proposal. Most individuals contacted expressed support for a statewide 

multidisciplinary practice to effectively represent clients in post-commitment NGRI 

cases. Their expertise and observations have been invaluable in developing this 

Proposal.  

History and Background of Post-Commitment NGRI 

The overview presented below does not attempt to capture the many nuances 

and complexities that have developed over nearly 25 years of implementing the state’s 

insanity acquittal law. Rather, it is intended to offer a basic framework for understanding 

the structure of the statute and the state’s current approach to providing indigent 

defense services in post-commitment NGRI cases.    

Background 

In 1973, the Washington Legislature created the Involuntary Treatment Act (ITA) 

with goals of protecting the rights of the mentally ill, ensuring public safety, and 

encouraging efficient use of community and hospital resources. Since the inception of 

the ITA, it has undergone well over a dozen legislative amendments expanding the 

definition of who can be involuntarily committed, and steadily increasing the steps 

required to obtain a conditional release to the community.5 What we know today as the 

Chapter 10.77 RCW post-commit NGRI system started in 2010. 

In 2009, after an incident where a long-term forensic patient at Eastern State 

Hospital absconded from a community outing, the DSHS Secretary instituted numerous 

changes to the two hospitals’ policies around conditional release, including convening 

what is now known as the Public Safety Review Panel. 

Treatment Team, Risk Review Board, and the Public Safety Review Panel 

NGRI patients who would like to request escorted or unescorted grounds 

privileges must first approach their hospital treatment team. This level of privilege 

request does not require a patient to complete a partial/conditional/full release 

application; however, the patient must submit a level/privilege change request for 

review.  

Requests for unescorted grounds privileges must be referred for a forensic risk 

assessment (FRA). All requests, whether supported or unsupported by the hospital 

treatment team, must be examined by the Risk Review Board (RRB). The RRB then 

forwards the relevant materials to the Public Safety Review Panel (PSRP). The PSRP 

has 30 days to evaluate the information and make a recommendation. Ten days 

5 M. Burley (2011). How will 2010 changes to Washington’s Involuntary Treatment Act impact inpatient treatment 
capacity? (Document No. 11-07-3401). Olympia: Washington State Institute for Public Policy. 
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following the end of the PSRP review period, the hospital will forward all relevant 

information to the Court.  

A patient requesting escorted community outing privileges, partial conditional 

release, conditional release or full release initially discusses the request with their 

hospital treatment team. These levels of access to the 

community require a court order. Per RCW 10.77.200 

any patient may make an application directly to the 

court. If the RRB recommends against granting a 

patient’s petition, they will ask the patient whether he 

or she would like them to forward the patient’s petition 

and their recommendation to court for consideration. 

Throughout this process, risk assessments and 

interviews are performed. 

Because the grounds and community outing 

privilege requests are patient-driven, some may never initiate this process. Those who 

experience difficulty navigating the system often are unable to complete the required 

process. Patients have a right to counsel during their NGRI commitment, and without 

reliable and knowledgeable legal counsel many are unable to access their statutory 

rights. This is especially problematic because this population is by definition disabled. 

Anytime a person with a mental health, medical, or cognitive disability is required to 

navigate a bureaucratic system to effectuate their advancement through the treatment 

and release system, the risk is high that the individual will be unsuccessful.   

Ross Settlement and Post-commit NGRI Patients “Level” System 

In 2015, Disability Rights Washington (DRW) filed a federal lawsuit, Ross v. 

Inslee, claiming Washington State DSHS was systematically violating NGRI patients’ 

rights due to inadequate treatment and safe release planning. In 2016, DSHS entered 

into a settlement agreement with DRW, which resulted in new procedures for 

determining patient privileges. This is supposed to make treatment and safe release 

planning more effective and fairer. The Ross settlement also created new processes for 

NGRI patients to grieve rights violations and disagreements about their assigned level, 

and it led to the hiring of an NGRI Patient Ombudsman.  

NGRI patients can work toward more freedom of movement and increased 

privileges through the hospital’s “level” system.6 Levels correspond with certain 

privileges, such as community outings, escorted and unescorted hospital grounds 

privileges, authorized leaves, and conditional release. Both state mental hospitals use 

an assessment called the Community Outpatient Treatment Readiness (COTREI) scale 

to help determine a patient’s level. This is often called a “COTREI score.” 

6 The hospitals interchangeably refer to “levels” and “privilege system.” 

An African American

client with an intellectual

disability was committed 

35 years ago and works 

in the hospital’s 

horticultural program. 

The hospital will not 

assist with release 

planning. 
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The levels range from level 1 to level 6, 

with privileges increasing at each level. There are

also midway stages within a particular level, for 

example level 1A, 1B, 2A, 2B, etc. Most NGRI 

patients begin as a level 1A for the first 72 hours 

that they are at the hospital, which has no 

corresponding privileges. After the initial 72 hours,

a patient can be moved up to a level 1B, which 

provides some privileges, such as attending off-

ward treatment classes and outdoor yard time 

(different from full hospital grounds privileges).

Within 30 days of hospital admission, an NGRI 

patient should receive their initial COTREI 

assessment and level recommendation. Additional COTREI assessments take place at 

least every 90 days during an NGRI patient’s hospitalization. 

Once a patient is recommended for a level that allows for escorted grounds 

privileges, the patient must file a petition with the Risk Review Board (RRB) for 

approval. The patient must continue petitioning the RRB each time the patient is being 

considered for a privilege increase that would allow more freedom of movement on 

hospital grounds or in the community. Examples include unescorted grounds privileges, 

escorted community outings, unescorted day trips, conditional release into the 

community, or final discharge. 

The Trueblood Crisis 

Western State Hospital and Eastern State Hospital are in deep crisis with their 

criminal pre-trial competency evaluation and restoration program. Seven years ago, 

after civil rights advocates including Disability Rights Washington and the American Civil 

Liberties Union filed a class action lawsuit against DSHS, known as the Trueblood case, 

a federal court ruled the state was “violating the constitutional rights of some of its most 

vulnerable citizens” by allowing mentally ill people accused of a crime to wait in jail for 

weeks or months before receiving treatment aimed at stabilizing them. 

Despite the federal court’s ruling, hundreds of millions in fines accruing daily and 

millions spent to add resources, records show wait times have grown worse, not better. 

In April 2022, King County Superior Court Judge Johanna Bender found Alexander Jay 

incompetent to stand trial for murder and assault charges filed by the King County 

Prosecuting Attorney’s Office (KCPAO), and ordered restoration treatment to begin no 

later than seven days from her order. After eight months, the individual was still in jail 

awaiting treatment. At an October 2022 hearing, Judge Bender dismissed the criminal 

charges without prejudice stating, “The delay imposed by the government is 

A patient committed 30-plus years 

ago was considered high risk and 

had no legal representation until 

2.5 years ago. Since then, the 

attorney’s social worker designed a 

comprehensive release plan 

resulting in the hospital reducing 

his risk assessment, making him 

eligible for a conditional release. 

This patient was murdered by his 

roommate a day after the state 

agreed to conditional release.  
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unconscionable. It is inconsistent with the behavior of a civilized society. It is absolutely 

outrageous.”7  

Although the Trueblood case focused on a different group of patients, it is 

relevant to the Chapter 10.77 RCW post-commitment NGRI population. The number of 

incarcerated individuals awaiting a competency evaluation has sharply increased since 

the Trueblood 8 decision due to a dearth of staff resources, treatment providers, forensic 

evaluators, psychologists, psychiatrists, nurses, medical doctors and bed space 

capacity at the state hospitals. Post-commitment NGRI patients who can demonstrate 

that they are ready for conditional or unconditional release could free up resources and 

open bed space for the Trueblood patients.   

NGRI County Practices Survey9 

OPD developed a nine-question online survey which was sent via email to county 

public defense representatives from all 39 Washington counties. The list included a mix 

of public defense agency staff, court administrators and court clerks, county 

administrators and officials, and at least one judge. OPD made at least two attempts to 

contact each representative. On the survey and in email communications, OPD 

encouraged recipients to forward the survey if they felt another person may be better-

suited to responding.  

OPD received responses from 28 of the 39 counties, either directly to the survey 

or via email, including two responses from different individuals representing Columbia 

County.10 The survey asked how counties are notified of post-commitment NGRI cases, 

and whether they have a process for handling the intake, assignment, and 

representation of these types of clients eligible for public defense services with regard 

to a change in the conditions of their commitment. There was no consistent method by 

which county defense representatives are notified that someone committed to DSHS 

after a finding of NGRI may be eligible for legal defense services. Additionally, a 

number of counties reported that they do not have an established process for handling 

post-commitment NGRI cases. See the tables below for a summary of responses. 

7 ‘The suffering here is egregious’: Massive backlog of mentally ill defendants waiting in jail for treatment, Susannah 
Frame, King5.com, October 19, 2022. 
8 Wait times for mental health services in Washington jail worsens as fines spiral, Seattle Times, November 6, 2022. 
9 The survey is available at Appendix C. 
10 Two different responses were received from Columbia County representatives. For most questions, the responses 
were similar enough to be consolidated, so the total count of responses is still 28. However, regarding OPD 
assuming the statewide representation of post-NGRI defense, one Columbia County respondent was undecided and 
one was in favor. Due to the difference, both responses were counted separately, leading to a total of 29 responses. 

13

https://www.king5.com/article/news/investigations/mentally-ill-defendants-jail-washington/281-b65a8b1a-16c8-428e-85ee-3551bb6d0ebb
https://www.king5.com/article/news/investigations/mentally-ill-defendants-jail-washington/281-b65a8b1a-16c8-428e-85ee-3551bb6d0ebb
https://www.seattletimes.com/subscribe/signup-offers/?pw=redirect&subsource=paywall&return=https://www.seattletimes.com/seattle-news/mental-health/wait-times-for-mental-health-services-in-wa-jails-worsen-as-fines-spiral/


 

When asked their opinion with regard to OPD assuming administration of public 

defense services for those committed after acquittal by reason of insanity, 

representatives from 17 counties were in favor. Five counties did not answer the survey 

but responded separately via email. Of those, four cited a lack of NGRI cases in their 

county and declined to answer the questions. The fifth was a judge who felt the 

questions did not apply to their role, but who expressed excitement that OPD may 

implement a new program. At the time of the survey, seven counties11 were undecided 

about OPD assuming the administration of public defense services in post-commitment 

NGRI cases. No respondents opposed OPD assuming this role. 

Site Visits and Personal Interviews with Patients 

OPD representatives traveled to the two state hospitals where individuals are 

committed under Chapter 10.77 RCW and interviewed NGRI patients at various stages 

of privilege and pending conditional release. This team was able to observe the varying 

levels of comprehension of the post-insanity acquittal system by different individuals 

housed on the same wards with, what one would assume to be, the same access to 

resources. 

11 See Appendix E. 

Case Notification 

Method 
Response 

From DSHS 8 

From the client 1 

From the court 6 

Other (please specify) 8 

Skipped 5 

Grand Total 28 

Process for 

Intake & 

Representation? 
Response 

No 9 

Skipped 5 

Yes 15 

Grand Total 29 
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Eastern and Western State Hospital Visits 

 OPD’s visits to Eastern and Western State Hospitals clearly reveal the need for 

ongoing legal representation to help patients navigate various stages of commitment 

and legal proceedings that occur after a plea or acquittal of not guilty by reason of 

insanity. 

OPD is enormously grateful to the 

45 patients who engaged in interviews. 

Their stories were individual to their 

situation, but also shared commonalities. 

The patients’ underlying criminal charges 

range from Class C felonies such as 

Assault 3 up to Class A felonies including 

sex offenses, aggravated assault, and 

homicide. It is not uncommon for patients 

committed on a Class C or B offense to serve the maximum time permitted by statute. 

The statutory maximum criminal sentence is five years for a Class C felony and ten 

years for a Class B felony. NGRI patients typically serve that full period in a state 

hospital, but if they had pleaded guilty or been convicted at trial, they likely would have 

served a jail or prison sentence of months, not years.  

Rarely do courts enter sentences that are above the standard range much less to 

the statutory maximum.12 But when an individual enters a plea or is found NGRI by the 

court, that person faces possible commitment up to the statutory maximum for the crime 

that was charged.   

Patients charged with Class A offenses often linger at the hospital with no clear 

direction on their post-commitment case. These individuals are more likely to have 

dementia or other cognitive and medical disabilities. Some patients with intellectual 

disabilities charged with a sex offense have been committed for decades, some for 20-

40 years.  

The law requires that patients who complete their statutory maximum term of 

commitment must be released. Unfortunately, many serve the statutory maximum and 

are released without a comprehensive release plan in place. Their extensive hospital 

stays often relate to a lack of support in the community and a weak community release 

12 Statistical Summary of Adult Felony Sentencing, Fiscal Year 2021, State of Washington Caseload Forecast 
Council. 
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plan. Failure to develop an effective release plan can be directly associated with a lack 

of ongoing legal representation. Defense representation can help patients take 

advantage of opportunities to progress through levels of privilege at the state hospital to 

develop basic life skills. Legal counsel, with the assistance of defense social workers, 

can coordinate with the hospital, community resources, and the court to develop robust 

release plans that support public safety.   

An overriding theme among the patients is poor access to counsel following their 

NGRI commitment. Most county-based public defense attorneys assigned to these 

cases have full criminal caseloads, and they typically have no experience with civil law 

procedures or the forensic behavioral health 

system in Washington. Because their criminal 

cases are required to proceed on a fast 

timeline, post-commitment clients often take a 

back seat. This is problematic because NGRI 

patients require ongoing engagement after 

they initially settle in at the hospital, 

regardless if they are charged with a Class C 

or Class A felony offense. The patients with 

intellectual, cognitive and medical disabilities 

should be prioritized because they require services and treatment that will enable them 

to reach a point where their risk can be effectively managed in the community with a 

comprehensive release plan. Instead, these patients rarely move beyond Level 2 or 3 at 

the hospital.  

A patient’s inability to reach their attorney can 

dramatically set back progress toward effective treatment 

and conditional release. Patients report waiting several 

months to a year for an independent forensic risk 

evaluation. Actively engaged defense counsel, who are 

knowledgeable about the practice, should be able to 

arrange appropriate expert services within a few weeks.  

Often times, a patient’s hospital treatment team supports a conditional release, 

but a county defense attorney is either not assigned, no longer works in public defense, 

or does not respond. One patient reported that his treatment team supported a 

conditional release, but it took more than two years to appear before a judge. 

Considering the estimated cost of $800 to $1300 per day13 to house an NGRI patient at 

a state hospital this two-year delay may have needlessly cost the state between 

$584,000 and $949,000. 

13 This estimate was provided to OPD by Disability Rights Washington and confirmed by DSHS. 

During the last five years, 

a Native American patient 

was assigned six different 

attorneys. None seemed to 

understand the NGRI post-

commit system, and they 

rarely returned his calls. 
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Under the current decentralized public defense system, patients often are 

reassigned to new county defense attorneys, multiple times in a short period. The lack 

of an ongoing trusted attorney-client relationship damages a patient’s ability to 

troubleshoot problems with their treatment or other issues related to preparing for a safe 

release. This can result in the patient regressing and losing the progress made in 

treatment.  

Patients also report safety concerns while residing at the two hospitals. Most 

mentioned that the hospital living environment is chaotic and stressful. Many patients 

were confined to their rooms during the pandemic, and significantly regressed in their 

treatment.  

Among other concerns, patients feel that they are in 

danger of physical violence. In early November 2022, a 

patient set for an unconditional release trial was murdered 

by his hospital roommate three days before trial. The day 

before his death, his legal team entered into negotiations

for a conditional release. This patient had been committed 

for 33 years. Patients who are prepared and eligible for 

safe release into the community have a due process right 

to pursue such release in a timely manner. Facilitating 

these safe releases will both save state money and 

mitigate unnecessary risk within the walls of the state hospitals by freeing up hospital 

staff and resources to focus on the patients who are still in need of intensive supervision 

and treatment.  

OPD also heard recently from an NGRI patient who was interviewed in early 

October 2022 that he has since been assaulted twice on the ward where he resided. 

After the first assault he asked to be moved and that request was not granted. After the 

second assault he was finally moved to a different ward. He contacted OPD when his 

assigned attorney did not respond to his calls.  

Those who are committed after a plea or acquittal by reason of insanity have 

strong insight regarding the system that they live within. One patient articulated his 

concerns about the type of risk assessments being done. After visiting with this 

individual at Eastern State Hospital the OPD team found that the very type of 

assessment this patient said was the correct one was in fact recommended in a 

Groundswell Services Report in 2014.14 From this report, Challenge #4, Hospitalization 

and Conditional Release for NGRI Acquitted is attached as Appendix D.  

14 Forensic Mental Health Consultant Review Final Report; Groundswell Services, Inc., June 30, 2014. The 
Groundswell report also called out Washington’s NGRI commitment system as less effective than systems in other 
states. 

An African American 

patient, committed 40 years 

ago at age 21, has never 

met with an attorney during 

his commitment. He no 

longer participates in 

activities because he does 

not see the point after no 

progress on his case.  
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Another patient asked why there couldn’t be some sort of sentencing grid type 

system for the court to use in determining a maximum commitment term rather than it 

always being the maximum criminal sentence allowed under statute.  

Interviews with Interested Parties 

In addition to meeting with NGRI patients, OPD communicated with dozens of 

other interested parties engaged with the NGRI commitment process.  

For instance, OPD met with representatives of the Pierce County Department of 

Assigned Counsel (DAC), who work in their agency’s civil division handling NGRI cases. 

It is unusual for a public defense agency to have such a robust civil division. DAC has 

found that its expertise in RCW 71.09 representation transfers well to NGRI 

representation, and they now have a practice model that blends the two together, with 

their RCW 71.09 work being performed under contract with OPD. Pierce County’s NGRI 

defense attorneys assist clients throughout their 

commitment, explaining how the process works, 

counseling them to actively engage in treatment, and 

giving advice on advancing towards a safe release. 

Ongoing defense coordination with the DSHS treatment 

teams can help patients and the hospitals achieve 

treatment goals. As for hiring defense experts to 

perform risk assessments, DAC explains that qualified 

professionals are available but the current government 

pay rates are often too low to secure quality services. 

DSHS only reimburses $100 per hour, and county 

budgets sometimes can’t cover any additional expense. 

The Spokane County Public Defender agency 

also links post-commitment NGRI representation with 

other civil commitment practice, but it is a challenge. Supervisor of the unit that provides 

defense services for NGRI cases, attorney April Pearce, interviewed by OPD, stated 

that having OPD administer this defense representation would be welcomed. Spokane 

County would likely not be interested in an OPD contract due to infrastructure and 

attorney office space issues. They prefer OPD contract directly with qualified attorneys. 

Yakima County Assigned Counsel doesn’t have a civil or post-commitment NGRI 

division but the department does contract with an attorney, Barry Morrison, who handles 

Involuntary Treatment Act, mental health court and NGRI cases exclusively. Mr. 

Morrison has found that when the state hospital is on board with a conditional release, 

resources are available for release planning. He finds it much harder to secure similar 

resources as a public defender seeking to initiate release planning. Defense attorneys 

report that they can help ensure comprehensive release planning when they can access 

defense social workers or mitigation specialists. Additionally, Mr. Morrison relies heavily 

Jennifer Bartlett is an attorney 

with the Snohomish County 

Public Defender Association.

Two and a half years ago she

began representing clients 

who are post-commitment 

NGRI. In the beginning she

had no idea what she was

doing. It is a very complex

and difficult area of law and 

there isn’t any consistent 

training in the legal 

community for this kind of 

practice. 
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on his committed clients calling him to let him know an issue needs attention. He does 

not consistently receive reports or notifications from the hospital. Every public defender 

OPD interviewed for this Proposal said that notifications and reports regarding post-

commitment NGRI clients are not received consistently or in a consistent manner from 

DSHS, the court, or the prosecution.  

The King County Department of Public Defense doesn’t have a separate practice 

unit to provide post-commitment NGRI representation. The King County Prosecutor 

does, however. The OPD team met with Russell Brown of the Washington Association 

of Prosecuting Attorneys and Gabrielle Charlton of the King County Prosecutor’s Office. 

Ms. Charlton is a senior deputy prosecuting attorney and part of a team of three who 

cover felony competency and post-acquittal NGRI matters. In order to improve 

continuity in post-commitment procedures and reduce confusion for patients, she 

supports a statewide system for defense representation in these cases. 

Representatives of Clark and Grays Harbor counties support OPD administration 

of statewide public defense for post-commitment NGRI clients in the interest of 

consistency and effectiveness. Appellate attorneys Manek Mistry and Jodi Backlund 

also favor statewide administration of post-commitment NGRI representation. They 

believe OPD will ensure efficient use of state resources as well as require trained, 

professional, competent representation.  

OPD also interviewed Darrin Hall, Ombudsman for the Behavioral Health 

Administration. Mr. Hall reported that one of the most common complaints he hears 

from NGRI patients is that their attorneys are not knowledgeable and skilled about 

NGRI practice and don’t know their client’s options under the law. For example, even 

though substance use and sex offender treatment may be necessary to reduce risk of 

harm for some NGRI patients, those services are not routinely offered by the state 

hospitals. A well-trained multidisciplinary defense team can advocate for and secure 

these types of treatment services that will help establish safe and viable release plans. 

Throughout this project, OPD worked closely with Disability Rights Washington 

representatives Kimberly Mosolf and Chloe Merino, who were instrumental in assisting 

with access for patient interviews. The OPD team also communicated with Joe Field, a 

defense social worker experienced in comprehensive, public safety-oriented release 

planning for sex offender civil commitment clients. 

A list of interested parties who were involved in this project is available at 

Appendix B. 

Data Collection 

OPD initially sought to compile a complete overview of all post-commitment 

NGRI cases in order to develop a typical case cost profile over the past several years. 

This proved to be a complex analysis due to disparities in local and state agency data-

entry practices over the years and different case-reporting practices among the courts. 
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And as noted elsewhere in this Proposal, DSHS does not track reimbursement 

payments for NGRI defense expert services. Ultimately, many of the conclusions and 

recommendations for this Proposal rely heavily on multiple in-depth discussions with 

numerous stakeholders as well as OPD’s decade of experience administering statewide 

public defense services for sex offender civil commitment cases under Chapter 71.09 

RCW.  

Soon after the NGRI budget proviso went into effect, OPD met extensively with 

DSHS representatives and the Attorney General’s office in an effort to obtain data 

regarding those committed to state hospitals under Chapter 10.77 RCW, insanity 

acquittal. DSHS-BHA and their assistant attorney general expressed concerns 

surrounding the sensitive nature of the records involved. DSHS agreed to provide only 

the cause numbers and counties of origin for NGRI patients residing at state hospitals 

and/or under the supervision of DSHS between August 2018 and June 2022. OPD also 

obtained AOC data regarding insanity acquittal dispositions in Washington courts. 

According to DSHS Patient Ombudsman Darrin Hall, the current NGRI census for WSH 

is 120 patients in the hospital and 65 in the community on a conditional release. The 

census for ESH is 92 patients in the hospital and 30 in the community on a conditional 

release.  

Snohomish County Public Defender Association, one of the few organizations 

with a specialized NGRI practice, provided data regarding attorney hours spent on post-

commitment NGRI cases as well as expert costs. This information was utilized in 

proposing an estimated cost for OPD to contract with professionals to provide these 

services statewide.  

Current Method of Providing Defense in NGRI cases 

As is common with trial-level indigent criminal defense services in Washington, 

indigent defense in post-commitment NGRI cases is decentralized, individually 

administered by each county based on several service models, and subject to local 

practice variations. As evidenced by the results from the county practices survey, there 

is no consistent method by which public defense representatives are notified of post-

commitment cases, much less consistent manners by which representation is provided. 

See the table in Appendix E for a brief overview of the responses received from 

Washington counties regarding how representation is initiated (or not initiated).  

For example, attorneys from the Pierce County Department of Assigned Counsel 

(DAC) are onsite at Western State Hospital and are involved with clients before any 

court approval is needed for conditional release. They inform clients about processes at 

the hospital and advise them about requirements to move up levels and gain privileges. 

Pierce County DAC engages in a collaborative process with the DSHS treatment team.  
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For most other counties, post-commitment representation follows a few possible 

scenarios.  

• If the hospital supports a change in conditions, this can often be negotiated with

the prosecutor. The parties can present an agreed order to the court and resolve

the matter. Also, if the hospital is in support of a less restrictive alternative and

resources are needed in the community, the hospital will assist in connecting the

patient with those resources

• If the hospital is not in support of a change in conditions or is delaying a

recommendation, the defense can engage its own expert to perform a risk

assessment. This likely would require an evidentiary hearing. Even if the

prosecutor agrees with a change in conditions, the court is unlikely to sign off on

a less restrictive alternative without hospital agreement. That doesn’t mean the

hospital actually opposes a change, they often just haven’t weighed in yet.

• Contested hearings are individualized. Witnesses often include the psychologist

who did the risk assessment for the hospital, the defense expert, and sometimes

the hospital brings a DSHS social worker. There could be witnesses from the

client’s community and release planning experts. If the hospital is not in

agreement, the defense must engage experts to connect the client with

treatment and other resources in the community to establish support for less

restrictive conditions.

At this time only Spokane, Snohomish, and Pierce counties have specialized

public defense units that handle post-disposition mental health matters such as post-

commitment NGRI. However, it was also pointed out to the OPD team that these public 

defenders often are busy with Involuntary Treatment Act clients and lack adequate time 

and energy to focus on post-commitment NGRI clients.  

Some counties have public defenders who specialize in mental health and 

represent post commitment NGRI clients. That is a great benefit to those jurisdictions 

and their clients but it is not the norm and not a consistent method of representation. 

Even these attorneys who are known to specialize and represent clients for a certain 

county don’t receive consistent notification of hospital reports and recommendations. 

Practice Standards for Indigent Defense 

Public defense attorneys and contracting authorities in Washington State are 

accountable to several sources of practice standards for indigent defense services, 

including the Rules of Professional Conduct (RPCs), the Washington State Bar 

Association (WSBA) Standards for Indigent Defense Services, the Washington 

Supreme Court Standards for Indigent Defense, statutes, case law and court rules.  
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These practice standards apply regardless of who administers and pays for indigent 

defense services. OPD’s Proposal adheres to all relevant practice standards. 

Rules of Professional Conduct15   

The RPCs, commonly known as attorney “ethics rules,” are adopted by the Washington 

Supreme Court and regulate professional conduct of all attorneys licensed in the state. 

Violating these requirements can lead to serious negative consequences for the 

attorney involved, including varying degrees of discipline possibly culminating in 

permanent disbarment.  

While the RPCs apply to all attorneys, including public defenders, some 

provisions are specific to attorneys who contract with government entities to perform 

public defense work, including indigent defense in Chapter 10.77 RCW insanity 

acquittal cases. For example, RPC 1.8(m) provides that:   

a) An attorney shall not make an agreement with a government entity

for the delivery of indigent defense services if the terms of the agreement

obligate the contracting attorney or law firm to bear the cost of providing

conflict counsel.

b) Costs for providing investigation or expert services shall not be paid

by the contracting attorney or law firm, unless a fair and reasonable

amount for such costs is specifically designated in the agreement in a

manner that does not adversely affect the income or compensation

allocated to the attorney, law firm, or law firm personnel.

c) An attorney shall not knowingly accept compensation for the

delivery of indigent defense services from an attorney who has entered

into a current agreement in violation of paragraphs a or b above.

OPD adheres to the RPCs in its current programs that contract throughout the 

state for indigent appellate representation, parent representation in dependency and 

termination cases, RCW 71.09 sex offender civil commitment proceedings, and State v. 

Blake proceedings. With respect to RPC 1.8(m), OPD funds investigation, experts, and 

litigation services independent of attorney compensation. 

WSBA Standards for Indigent Defense Services16  

The WSBA Standards for Indigent Defense Services establish 19 “best 

practices” related to the administration of public defense as well as the provision of 

15 Washington Court Rules, “Rules of Professional Conduct” available at 

http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=ga&set=RPC  
16 WSBA Standards for Indigent Defense Services, (September 2021), available at https://wsba.org/docs/default-

source/legal-community/committees/council-on-public-defense/standards-for-indigent-defense-services-approved-

by-bog-revised-september-2021.pdf?sfvrsn=b40d17f1_4 
13 RCW 10.101.030.  
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direct client services. Washington law requires counties and cities to adopt public 

defense standards and recommends the WSBA Standards for Indigent Defense 

Services.13 OPD incorporates the WSBA Standards in its current programs that contract 

throughout the state for appellate attorneys, parent representation attorneys in 

dependency and termination cases, and attorneys for RCW 71.09 civil commitment 

proceedings. 

Many of the WSBA Standards apply generally to all indigent defense services 

regardless of the types of cases involved. For example:  Standard One promotes 

defense attorney compensation commensurate with training and experience and 

comparable to that of prosecutors; Standard Five provides that defense contracts 

should include funds to support basic law office overhead; and Standard Seven 

establishes an attorney-to-support staff ratio.  

The WSBA does not provide standards specific to the representation of RCW 

10.77 post-commitment NGRI patients, nor RCW 71.09 respondents. After 

accumulating several years of caseload data, OPD developed caseload limits and 

standards for RCW 71.09 practitioners that ensures attorneys have access to and use 

support from social workers, investigators, and experts. This is consistent with both the 

WSBA and the Washington Defender Association (WDA) caseload and practice 

standards. OPD will utilize a similar methodology to fine-tune caseload standards for 

RCW 10.77 post-commitment representation. 

Washington State Supreme Court Standards for Indigent Defense 

The Washington State Supreme Court Standards for Indigent Defense are 

directed at individual attorneys, requiring, for example, that every attorney representing 

public defense clients certify to the court that they are compliant with applicable 

Standards 

The Supreme Court Standards do not specifically address post-commitment 

NGRI defense. However, Standard14.1(F) requires public defense attorneys to “Be 

familiar with mental health issues and be able to identify the need to obtain expert 

services… .;”.In addition, Standard 3.2 provides that the “caseload of public defense 

attorneys shall allow each lawyer to give each client the time and effort necessary to 

ensure effective representation.” 17 

Statutes and case law  

RCW 10.77.020 recognizes the due process rights of post-commitment NGRI 

patients and provides that “[a]t any and all stages of the proceedings pursuant to this 

chapter, any person subject to the provisions of this chapter shall be entitled to the 

17 The Supreme Court Standards for indigent defense are available at 
https://www.courts.wa.gov/court_rules/pdf/CrR/SUP_CrR_03_01_Standards.pdf 
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assistance of counsel, and if the person is indigent the court shall appoint counsel to 

assist him or her.”  

The constitutional standard for court-appointed indigent defense is “effective 

assistance of counsel,” which requires the defense attorney’s performance to be 

reasonable … under prevailing professional norms.”18  The Washington Supreme Court 

has further acknowledged the relevance of both the WSBA Standards for Indigent 

Defense Services and the WDA Standards for Public Defense Services when reviewing 

matters related to effective assistance of counsel.19

Qualified Defense Attorneys Available 

Embedded in the concept of attorney “availability” to represent post-commitment 

NGRI clients is a significant time element. Due to various systemic delays, an attorney 

appointed to represent a respondent in a NGRI post-commitment case may spend 

months, even years, working on the matter before any court action is complete. 

Representation does not end with one advance toward community placement and/or 

final discharge. For example, NGRI clients may spend years working toward a 

conditional release and will delay petitioning the court until they are confident they will 

be successful. Patients require substantial behind-the-scenes support before going 

back to court. Representation must be ongoing, with attorneys checking in regularly and 

being available as a point of contact for hospital staff, the prosecution, and the client.  

Similar to OPD’s existing practice under Chapter 71.09 RCW, the NGRI forensic 

law practice requires experience in both civil and criminal law and procedures, along 

with a sophisticated understanding of risk actuarial tools, expert peer reviewed articles 

and studies, statistical data, and behavioral health diagnoses. Timely access to expert 

and professional services is critical. OPD’s existing contracted lawyers and firms who 

represent RCW 71.09 clients generally possess the necessary legal expertise and 

specialized forensic knowledge to also provide efficient and effective representation to 

NGRI clients. Depending on caseload availability, some of the existing RCW 71.09 

contractors potentially could be available to take assignments in both practice areas. 

This flexibility could be particularly helpful for assigning so-called conflict cases, where 

a lawyer's responsibilities to a current or former client present an ethical conflict of 

interest. 

But existing OPD contractors will be insufficient to serve the potential number of 

NGRI clients. Western and Eastern state hospitals have a combined population ranging 

from 200-250 NGRI patients. In addition, approximately 95 NGRI patients currently 

18 Strickland v. Washington, 466 U.S. 668, 690 (1984). 
19 State v. A.N.J. 168 Wn.2d 91 (2010).  
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reside in the community on conditional release and are subject to revocation and return 

to a state hospital. As with other stages of NGRI commitment, a patient has the right to 

counsel if the state seeks to revoke conditional release.   

To ensure representation for post-commitment NGRI clients, OPD will need to 

add approximately 20 new full-time attorney contracts and four full-time social work 

contracts. Defense social workers will be required to assist in developing safe 

community release plans, including locating safe housing and transportation for those 

who have been institutionalized for years and are living with cognitive and intellectual 

disabilities requiring assisted living. 

State DSHS Reimburses Some Costs 

Chapter 10.77 RCW provides that NGRI patients have a right to independent 

expert evaluations at various times during their commitment. DSHS currently is required 

to reimburse counties for the cost of these defense experts, but it limits reimbursement 

to $800 or eight hours of work. Advance approval can be obtained for more hours with 

an explanation of the scope of work to be performed, however the hourly rate remains 

$100. WAC 388-875-0040 states that DSHS shall 

review the hourly reimbursement schedule 

annually and adjust it as appropriate. The hourly 

rates and $800 cap have not been increased 

since at least since 2003. 

A statewide NGRI public defense system 

where OPD provides prompt, reasonable payment 

for expert services will help defense counsel 

secure qualified experts for their clients. Right 

now, Pierce County practitioners have an 

excellent pool of experts to choose from but the current DSHS reimbursement leaves 

the county to cover much of the cost. County public defense budgets are limited and 

vary significantly from county to county. 

After the Legislature transferred the administration of the indigent representation 

of individuals under Chapter 71.09 RCW, OPD implemented a system where all cases 

are tracked by cause number, county, case phase, expert and litigation types. OPD can 

readily identify how much has been paid to any given expert or litigation service, and 

the remaining balance for services that are capped. Before OPD began administering 

RCW 71.09 defense services, experts frequently waited up to six months for payment, 

and counties reported not receiving reimbursement from DSHS for costs. Currently, 

OPD pays all invoices within 30 days, and routinely reviews and pays invoices within a 

In 2019, the Office of the 

Washington State Auditor 

performed an Accountability 

Audit of several OPD 

functions, including the RCW 

71.09 Civil Commitment 

Program. OPD received a 

clean audit, with no findings 

or exit recommendations. 
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week of receipt. Some experts and other professionals offer discounted rates to OPD 

because they can rely on prompt payment. 

Proposal to Administer RCW 10.77 Defense Services 

Responses to OPD’s online survey indicate favorable stakeholder support for 

transferring administration of post-commitment NGRI indigent defense services to OPD, 

while preferences vary as to how the agency might structure administration of indigent 

defense in these cases.  

In consideration of stakeholders’ varied preferences, OPD provides a 

comprehensive Proposal for administering statewide public defense in RCW 10.77 

insanity acquittal cases.  

OPD proposes to contract with a combination of county and nonprofit public 

defense agencies as well as other public defense practitioners on an individual or firm 

basis. OPD also will contract for defense social work services, which would be available 

to assist on individual cases at the discretion of the contracted attorneys. All contractors 

would demonstrate their expertise for this specialized practice and would be selected in 

response to a Request for Qualifications. Contractors will accept clients from a variety 

of counties to ensure equitable statewide coverage. OPD will establish policies for 

paying expert services and litigation costs, comparable to its current fee schedule in 

RCW 71.09 cases20. OPD also will implement relevant multidisciplinary training for 

attorneys and social workers throughout the year. 

This approach will ensure the right to counsel under the federal and state 

constitutions and state statutes, as well as incorporate accountability and cost controls. 

Compensation will be an annual contracted amount paid in monthly installments 

for attorneys and defense social workers, comparable to current contract fees for RCW 

71.09 contracts. Transition time and costs will depend in large part on the number of 

existing RCW 10.77 practitioners who seek and are selected for an OPD contract.  

How OPD Will Manage Costs & Ensure Accountability 

To manage costs and ensure accountability for statewide public defense services in 

post-commitment NGRI cases, OPD will do the following: 

• Implement a formal system for submission, review, and approval of invoices.

20 For example, OPD’s Chapter 71.09 Defense Expert Services and Litigation Costs Policy authorizes compensation 
for defense experts at up to $200 per hour for evaluation activities and up to $250 per hour for deposition and 
testimony at trial. Limited exceptions may be granted by the Director. Additional payment may be required by court 
order for good cause. 
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• Establish an annual defense legal services contract based on attorney-staff

ratios as provided in WSBA and Washington Supreme Court standards.

• Utilize attorneys working alone or in group practices with specific applicable

experience.

• Actively monitor/manage contracts for defense legal services.

• Ensure contracted attorneys are trained to effectively interview and cross-

examine DSHS experts.

• Ensure contracted attorneys and defense professionals are familiar with the tests

and risk assessment protocols employed by DSHS.

• Ensure that contracted attorneys are utilizing the professional services resources

(such as psychologists) available in an effective and efficient manner.

• Ensure contracted attorneys engage in regular communication with their post-

commitment NGRI clients and observe psychological evaluations as needed.

• Provide access to mitigation/re-entry specialists and defense social workers for

release plan purposes.

• Coordinate statewide attorney training on emerging issues.

Transition of Services to OPD 

If the Legislature directs OPD to assume administration of indigent defense 

services in post-commitment NGRI cases, OPD expects to begin transition activities 

immediately upon the effective date of the authorizing legislation.  

OPD will recruit a managing attorney, with a goal of having the position filled at 

the beginning of the fiscal year, July 1, 2023. During this early transition period OPD will 

conduct outreach to existing practitioners, county public defense administrators, judicial 

officers, other court personnel, and DSHS officials to educate them about the pending 

transition of services and seek their assistance to ensure a smooth transition. OPD will 

draft relevant policies and procedures, and also begin the process of engaging with 

potential attorney and social work contractors through a Request for Qualifications 

(RFQ) process.  

OPD expects to have contractors selected and most cases assigned by October 

1, 2023. A phased transition likely will be ongoing for some cases during the first year 

to minimize disruptions for those currently represented and in the process of negotiating 

or preparing for court.  

Additionally, upon the effective date of the authorizing legislation, OPD will 

require access to certain DSHS data with regard to the current NGRI population in state 
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hospitals and conditionally released in the community. This information is critically 

necessary to determine the type of representation required and to assign attorney 

caseloads. 

For the purposes of developing this Proposal, DSHS only agreed to provide the 

county of origin and cause numbers for each patient committed NGRI in the last four 

years. Any information OPD was able to obtain about each individual’s unique situation 

came from reviewing the court record and, in some instances, talking to the client 

directly – an extremely time-consuming process. To transfer and administer defense 

representation of NGRI clients, OPD does not need access to every clinical detail for 

each client but does require DSHS data to determine the identity of each client and the 

status of each case. As a state agency tasked with ensuring the right to counsel, OPD 

has established procedures to exercise appropriate security and maintain the 

confidentiality of client information. 

Expert Services

OPD assumed responsibility and oversight of public defense for clients under 

Chapter 71.09 RCW in July 2012. This included payment of defense experts. As with 

RCW 71.09, expert services are critical for the Chapter 10.77 post-commitment NGRI 

practice. 

Under the current RCW 10.77 system, DSHS is responsible for the payment of 

defense experts and has authority to set a limit on the amount the defense may pay an 

expert.21 They currently pay independent psychologists and psychiatrists $100 per hour 

with an $800 cap. This has not changed in 20 years. Considering the low rates and 

caps for these experts, it is not a surprise that patients and attorneys complain that they 

are unable to secure a qualified expert.22 This has led to a backlog of independent 

forensic risk assessments resulting in patients unable to petition for community outings, 

conditional and unconditional release. Aside from these practical implications, DSHS’ 

current role in limiting access to defense experts arguably presents a conflict of interest. 

If the Legislature directs OPD to assume administration of indigent defense 

services in post-commitment NGRI cases, OPD will establish policies for paying expert 

services and litigation costs, comparable to its current fee schedule in RCW 71.09 

cases. For instance, the RCW 71.09 Defense Experts and Litigation Costs Policy 

identifies statutory authorization for defense experts and other professional services 

and establishes compensation for defense experts at up to $200 per hour for evaluation 

21 See RCW 10.77.020 (expert or professional person obtained by an indigent person pursuant to the provisions of 
this chapter shall be compensated for his or her services out of funds of the department, in an amount determined by 
the secretary to be fair and reasonable). 
22 DSHS-BHA does not track data on patient requests for independent forensic evaluations. 
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activities and up to $250 per hour for deposition and testimony at trial. Court reporters 

are paid up to $75 per hour for depositions and $4.45 per page for transcripts. The 

policy provides detailed guidance for a variety of other costs as well 

As required by the RPCs and the WSBA Standards for Indigent Defense 

Services, OPD will separately identify and segregate funds for payment of defense 

experts from funds for defense attorney compensation.23 Consistent with statutory 

requirements, OPD will evaluate requests for experts and will pay invoices for expert 

services. 

Budget Considerations

To implement this Proposal, OPD will engage in annual contracts for defense 

legal services with qualified attorneys and support staff and with defense social 

workers. OPD also will pay for investigator and expert services, court reporter services 

and transcripts, and travel costs. In addition, as is standard practice in the 

administration of public defense services, contract attorneys who document that a 

particular case required extraordinary time and effort may be eligible, at the agency’s 

discretion, to receive “extraordinary compensation.” 

In developing an approach to provide defense legal services for post-

commitment NGRI cases, OPD considered its current successful contract models for 

RCW 71.09 civil commitment cases, indigent appellate services, and parent 

representation. OPD also considered the essential components required by various 

practice standards as well as the current market for public defense services.  

In addition, OPD evaluated recent practice data provided by the Snohomish 

County Public Defender Association. From October 2020 to October 2022, Snohomish 

County attorneys averaged 90 hours per NGRI case each year.24 In general, public 

defense caseloads are based on approximately 1,650 hours per year to represent 

clients, after factoring in time for mandatory training, administrative duties, vacation, and 

potential other leave.   

Contract fees 

Based on experience administering statewide defense services under chapter 

71.09 RCW, and factoring in Snohomish County’s data, OPD projects that it will need to 

contract for 20 full-time attorneys and four full-time defense social workers to provide 

23 RPC 1.8(m)(b) provides that costs for expert services shall not be paid by a contracting attorney, unless a 

reasonable amount for such costs is specifically designated in a manner that does not adversely affect the income or 

compensation allocated to the attorney, law firm, or law firm personnel.  Standard Four of the WSBA Standards for 

Indigent Defense Services provides that “Expert witness fees should be maintained and allocated from funds 

separate from those provided for defender services.”   
24 It should be noted that dedicated representation for post-commitment NGRI clients in Snohomish County is a 
relatively new system with only two years of data available. 
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effective ongoing representation for post-commitment NGRI clients. For similar work in 

Fiscal Year 2023, OPD contracts pay $187,392 per full-time attorney and from $88,000-

$100,000 per full-time social worker. Contract fees are intended to cover salary, 

benefits, retirement contribution, self-employment taxes, office expenses, support staff, 

and the like. For post-commitment NGRI representation, OPD estimates total attorney 

and social work contract fees of approximately $4.15 million per year. OPD estimates 

an additional $20,000 per year to cover multidisciplinary training in the specialized legal 

skills and forensic knowledge required for effective representation in NGRI cases. 

Expert Costs 

OPD requested data regarding expert costs paid by DSHS for independent 

defense evaluations and was told that DSHS does not track that information. It is 

expected that many individuals who are post-commitment NGRI need defense expert 

services to effectively exercise their right to advance in privilege level and develop safe 

release plans. As a result, it is anticipated that expert costs will be high in the first two 

years of OPD-administered NGRI representation and then will level off or decline 

slightly. Based on its experience administering statewide defense services under 

Chapter 71.09 RCW, OPD projects initial NGRI expert and litigation costs of $2 million 

per year.  

 OPD administrative costs 

In addition to the costs for defense legal services, as outlined above, OPD will 

incur administrative costs necessary to provide effective oversight of statewide public 

defense services in insanity acquittal cases.    

Agency administration of statewide public defense services for post-commitment 

NGRI cases, will require 2.5 FTEs consisting of one managing attorney, one legal 

assistant, and half-time fiscal support. The managing attorney and legal assistant will 

be responsible for contract oversight, review and approval of investigator and expert 

invoices and extraordinary compensation requests, responding to public records 

requests, responding to client complaints, and developing and delivering statewide 

attorney and social work training. OPD estimates total staffing costs, including salaries, 

benefits, supplies and equipment, will be approximately $360,000 per year. 

Potential Savings to the State and Counties 

This Proposal has the potential to provide effective statewide NGRI legal 

representation at less total cost than the current system where individual counties 

separately provide defense legal services. With every post-commitment NGRI case that 

is assigned to a county public defender for representation in a proceeding to change the 

conditions of a patient’s commitment or conditional release, in many instances, that 

public defender needs to educate themselves with regard to the case history as well as 
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the many specific nuances of the civil-law procedure and the DSHS regulations and 

rules. This results in additional hours for representation and potentially unnecessary 

dollars spent on expert services.  

Potential county savings 

Some county public defense agencies pay their RCW 10.77 NGRI attorneys 

commensurate with the specialized training and knowledge needed to effectively 

represent clients in these legally complex cases. This is more common where the 

attorneys are county government or nonprofit employees. Most counties, however, 

provide a flat rate public defense contract for NGRI cases, often mixed with a heavy 

criminal caseload.  

Regardless of a county’s existing costs for post-commitment NGRI defense, they 

will avoid these costs if OPD administers a statewide program. 

 Potential state savings 

OPD projects that the state may avoid costs related to housing those committed 

after an insanity acquittal as more individuals reach varying levels of appropriate 

conditional release in a timely manner. The state currently pays approximately $800 to 

$1300 per day to house an NGRI patient at a state hospital.25 

The most significant cost savings likely will come from defense assistance to 

develop a comprehensive release plan infrastructure and resources, which will free up 

state hospital resources to serve other patients. As mentioned above, the competency 

restoration population is significantly backlogged and Trueblood fines exceed $300 

million with no end in sight. As recently as November 2022, a local online news source 

reported that a Grays Harbor man had to wait in county jail more than six months after it 

was determined he was not competent, and required restoration treatment at Western 

State Hospital.26 This individual’s underlying criminal charge was a felony Criminal 

Trespass, also known as a Class C felony offense. Class C felonies are ranked the 

lowest in seriousness level, and often result in a sentence of days or months of 

incarceration.  

Initially, OPD estimates a potential increase in expert costs paid by the state. 

Effective administration of NGRI public defense services will require OPD to update 

payment rates for expert and professional services. DSHS’ existing reimbursement to 

the counties is not sufficient for a competent forensic risk assessment. However, after a 

few years, OPD anticipates that expert costs will stabilize and likely decrease. If 

cooperative, comprehensive safe release planning becomes routine, fewer cases will 

require a defense expert independent of DSHS. 

25 This estimate was provided to OPD by Disability Rights Washington and confirmed by DSHS. 
26 Wait times for mental health services in Washington state jails worsen as fines spiral, E. Jimenez, The Seattle 
Times / Union-Bulletin, November 8, 2022.  
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 Conclusion 

Individuals committed NGRI have a right to effective legal counsel, which 

requires attorneys skilled in this specialized practice area. Most local jurisdictions are 

not able to provide these services and training is not currently available. OPD 

administration of a statewide program for post-commitment NGRI representation will 

ensure that the state is protecting each patient’s due process rights, will improve overall 

operations of the mental health treatment system, and over time will realize cost 

savings for counties and the state.  

Following several months of research, analysis, and consultation with interested 

parties, OPD concludes that, if so directed by the Washington Legislature, it will provide 

effective and efficient administration of multidisciplinary legal defense services for 

indigent persons who are acquitted by reason of insanity under Chapter 10.77 RCW. As 

the state agency entrusted to ensure the statutory and constitutional right to counsel, 

OPD has a track record for administering cost efficient, quality legal representation. 

OPD looks forward to working with legislators as they consider this Proposal.  
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Section 115(8) of ESSB 5693 Directs OPD to Prepare Proposal 

$20,000 of the general fund—state appropriation for fiscal year 2023 is provided 

solely for the office of public defense to research and develop a proposal to assume the 

effective and efficient statewide administration of legal defense services for indigent 

persons who are involved in proceedings under chapter 10.77 RCW (criminally insane). 

By December 1, 2022, the office of public defense shall submit the proposal to the 

appropriate policy and fiscal committees of the legislature.  

(a) In developing its proposal, the office of public defense must consult with

interested persons, including local public defense agencies, the Washington defender 

association, the Washington association of criminal defense lawyers, the administrative 

office of the courts, the Washington association of prosecuting attorneys, disability rights 

Washington, current and former patients at eastern state hospital and western state 

hospital, the superior court judges association, the Washington state association of 

counties, the public safety review panel, and the department of social and health 

services.  

(b) The office of public defense may provide a stipend for travel and other

expenses to stakeholders for time spent participating in focus groups or interviews. The 

office may not provide a stipend to any public employees or to other stakeholders 

participating within the scope of their employment.   

(c) At a minimum, the proposal should identify:

(i) Procedures to manage costs and require accountability consistent with the

right to counsel under both the United States Constitution and the Washington state 

Constitution;  

(ii) Statutory amendments necessary to implement the proposal;

(iii) Appropriate practice standards for defense of indigent persons involved in

proceedings under chapter 10.77 RCW, including procedures to implement 

representation consistent with State v. Fletcher, No. 33810-0-III (Wn. Ct. App., Mar. 16, 

2017);  

(iv) An estimated number of attorneys and defense social workers statewide who

are qualified to provide effective defense representation in these cases, an estimate of 

reasonable compensation for attorneys and social workers, and estimated annual costs 

of investigative and expert services required in these cases;  

(v) The total cost necessary to implement the proposal statewide for the 2023-

2025 fiscal biennium, including all staffing and administrative costs for the office of 

public defense administration; and  

(vi) Possible savings to the state and counties that might result from

implementing the proposal.  
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Name Agency 

Jennifer Bartlett Snohomish County Public Defender Association 

Jason Schwarz Snohomish County Office of Public Defense 

Kim Mosolf Disability Rights of Washington 

Chloe Merino Disability Rights of Washington 

Michael Kawamura Pierce County Department of Assigned Counsel 

Curtis Huff Pierce County Department of Assigned Counsel 

Amanda Fernandez Pierce County Department of Assigned Counsel 

Paul Kelley Yakima County Assigned Counsel 

Barry Morrison Yakima County Assigned Counsel 

Joseph Field Office of Public Defense Social Worker 

F.M. Jardine Grays Harbor Public Defense 

Brian Flaherty King County Department of Public Defense 

Katherine Hurley King County Department of Public Defense 

Philip Ard Evergreen Law (Clark County) 

Judge Jennifer Forbes Superior Court Judges Association 

WSH Patients Western State Hospital 

ESH Patients Eastern State Hospital 

David Hackett Public Safety Review Panel 

Kari Reardon Public Safety Review Panel 

Erin Danielson Behavioral Health Administration 

Emma Palumbo Behavioral Health Administration 

Curtis Steinhauer Washington State Association of Counties 

Juliana Roe Washington State Association of Counties 

Cynthia Alexander Attorney General’s Office 

Emma Grunberg Attorney General’s Office 

Kevin Cottingham Administrative Office of the Courts 

Russell Brown Washington Association of Prosecuting Attorneys 

Gabrielle Charlton King County Prosecuting Attorney’s Office 

Darrin Hall DSHS NGRI Ombudsman 

Mick Woynarowski Washington Association of Criminal Defense Attorneys 



Name  Agency  

Jodi Backlund Backlund & Mistry 

Manek Mistry Backlund & Mistry 

Colin Charbonneau Spokane County Public Defender’s Office 

April Pearce Spokane County Public Defender’s Office 

Ali Homan Washington Defender Association  

Ian Maher Cowlitz County Office of Public Defense 

Lauran Hucko Island Defense, PLLC 

Michael Haas Burica Haas, PLLC (Okanogan County) 

J. Andrew Toynbee Lewis County Superior Court 

Rachel Cortez Law Office of Rachel Cortez (Columbia County) 

Rachel Taylor Walla Walla County Superior Court 

Matthew Kimball Clark County Indigent Defense 

Michael Vander Sys Benton County Office of Public Defense 

Sarah Keith Kittitas County Superior Court 

Pamela Bell Skamania County Superior Court 

Patrick O’Connor Thurston County Public Defense 

Alex Frix San Juan County Public Defender 

Peter Jones  Mason County Public Defender’s Office 

Larry Zeigler Franklin County Office of Public Defense 

Marie Gormsen Garfield County Clerk of Court 

Katie Magill Garfield County Clerk of Court 

Kay Holland  Wahkiakum Clerk of Court 

Kriston Chapman Columbia County Clerk of Court  

Barrett Scudder Law Office of Barret J. Scudder, PS (Adams County) 
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CHALLENGE #4:  

HOSPITALIZATION AND CONDITIONAL RELEASE for NGRI ACQUITTEES 

Any state with insanity defense laws faces some challenges in treating defendants who 
have been acquitted not guilty by reason of insanity (NGRI) and then helping them 
transition back to the community, usually via conditional release (CR).  By definition, 
these acquittees have serious mental illness and a history of at least one criminal offense, 
which raises reasonable concerns about public safety and requires cooperation among the 
criminal justice and mental health systems.    

However, Washington has appeared to struggle with this population more than other 
states, and has settled upon a system of practices that are much more restrictive and 
expensive than other states.  Put frankly, the current system for treating persons acquitted 
as NGRI and preparing them for CR appears far more lengthy and laborious than 
necessary, diverting disproportionate resources for a relatively small and manageable 
population. In our view, inpatient facilities should begin preparing persons acquitted as 
NGRI for CR as soon as they are admitted into their facilities, rather than defaulting to 
long-term hospitalizations. Inpatient units, forensic evaluators, review panels and boards, 
courts, and community providers should all be trained to recognize and understand risk 
factors for the NGRI/CR population, and should use the same risk factors and risk 
management approaches consistently across all levels and legal statuses for this 
population. Community providers, in particular, must provide better services for this 
population in order to transition NGRI/CR patients from inpatient to outpatient services. 
Although improving this NGRI/CR system to prioritize community supervision over 
lengthy hospitalization may appear to involve new expenses up front, it is ultimately far 
less expensive than a system that provides expensive inpatient care for years longer than 
necessary.   Done correctly, improvements would not compromise public safety, but they 
would far better respect patients rights related to the “least restrictive” treatment. 

Historical context 

In September 2009, an NGRI acquittee committed to Eastern State Hospital left without 
authorization from a sanctioned outing to a state fair. The man had been acquitted by 
insanity after committing homicide, so news of his elopement spread quickly and 
generated substantial media attention. The acquittee was apprehended three days later 
without significant incident. However, this high profile event prompted significant 
changes to the NGRI and CR processes statewide. These included more conservative 
approaches to risk assessment, increased restrictions on off-grounds privileges for 
insanity acquittees, increasingly restrictive state statutes governing the NGRI and CR 
process, and the creation of the PSRP in reviewing applications for CR.  

Current practices in Washington 

Practices in Washington seem to vary significantly between Eastern State Hospital (ESH) 
and Western State Hospital (WSH). We will discuss the practices relevant to the NGRI 
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acquittee committed to a hospital, and then discuss practices relevant to the CR 
population.  

NGRI commitments 

NGRI acquittees are placed on specialized units in both WSH and ESH. WSH has four 
units dedicated to this population, housing approximately 135 of patients in March 2014. 
In comparison, ESH has two units dedicated to this population, housing approximately 70 
of patients in the same time period. Both hospitals use a treatment mall approach with 
NGRI acquittees. In discussions with staff and in review of materials, it appears that 
acquittees receive a standard constellation of mental health services found in most long-
term inpatient mental health units. These include individual and group therapies, 
medication management, occupational and recreational therapies, and milieu therapy. The 
HCR-20 appears to be a foundation of risk and relapse plans, and therapies use a 
combination of interpersonal, psychodynamic, and cognitive interventions.  These 
approaches are fairly typical.  However, we could find no explicit focus on criminogenic 
needs, treating risk factors, or social learning—all treatment components that are also 
typical in other states.  

In WSH, NGRI patients progress through a seven-level system by passing certain 
benchmarks. Upon reaching level 7, they may be transferred to the Community Program 
(a transition unit). At this point, generally with the treatment team’s sanction, the patient 
may be evaluated for CR readiness by the hospital’s internal Risk Review Board. This 
requires forensic evaluators complete a risk assessment in the hospital. If the evaluation is 
favorable, it will be reviewed by hospital administration. If this review is favorable, it 
will be sent to the PSRP for additional review. Again, if favorable, it will be sent to the 
DSHS secretary for review. If each of these parties recommends the person for CR, the 
case will be sent to court and reviewed there (and potentially by additional evaluators). If 
granted, the person will be placed on CR and will either remain on the unit or move to the 
Community Program unit. On this unit, the acquittee granted CR must prepare for 
placement in the community by progressing through a five-level system. Levels 1-3 
provide a successive on-grounds privileges, while levels 4 and 5 provide increasing off-
grounds privileges. On this unit the person learns activities of daily living, stress 
management, and begins transitioning to the community on increased privileges. Off-
grounds privileges are typically limited to very few options – the street just beyond the 
hospital border, a nearby strip mall, or other areas close to the hospital. Acquiring level 5 
privileges typically takes about two years before leaving the hospital, and each successive 
level apparently requires the same laborious process (evaluations and reviews by the 
parties named above). After approximately two years, the person may be discharged from 
WSH on CR (but with continued supervision by WSH personnel as described below).  

• WSH staff commented with consistency that additional locations for off-grounds
privileges should be available to help the person prepare for realistic community 
experiences and to build a clearer record of progress and community readiness.  

• Many WSH staff commented that the process for NGRI acquittees, including the
multiple level system and the lengthy status on the community transition unit, is 
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too slow. Perhaps not surprisingly, insanity acquittees committed to the 
Community Program unit echoed this concern.  Indeed, it seems that it could take 
a potentially ready CR applicant several years to be discharged, even after an 
initial hospital evaluation recommends them for CR.  

• Staff from both hospitals reported that options for day outings and off-grounds
privileges have been unnecessarily rescinded due to the high-profile elopement of 
an ESH insanity acquittee several years ago.  For example, WSH staff commented 
that courts require 50 days advance notice before changes to day outings will be 
considered. 

• Unfortunately, there was no evidence of treatment modalities or content specifically
focused on the NGRI population, and little programming designed to specifically 
foster readiness for CR. There was no mention or documentation of integrating 
current, evidence-based practices focused on the NGRI or CR population at WSH. 
These include addressing criminogenic factors, utilizing the Risk-Need-
Responsivity model, using current assessment instruments to help determine 
progress or readiness for CR, cognitive-behavioral modalities addressing 
criminogenic potential, utilizing social learning, or specific interventions targeting 
how mental health needs impact criminogenic factors and potential.  

In ESH, the procedures and programming are somewhat different. NGRI acquittees 
progress through an eight-level inpatient system, at which point they are referred for 
evaluation.  Similar to WSH, after a positive evaluation, the case is referred sequentially 
to the ESH Risk Review Board, the PSRP, and DSHS administration for approval. If 
approval is garnered, the case goes to court and a “partial conditional release” may be 
ordered. These “partial CRs” initially allow for the acquittee on-grounds privileges. In 
this way, ESH seems to have a slightly quicker process for physically moving patients 
granted CR out of the hospital units than those in WSH. Additional privileges, ultimately 
including off-grounds privileges and hospital discharge, are again reviewed by the 
hospital evaluators, RRB, PSRP, DSHS administration and the courts. Despite these 
changes in procedures, ESH staff voiced the same the three concerns (listed above) as did 
WSH staff.  

Evaluations of CR readiness 

Evaluations to determine readiness for CR are completed by the forensic services 
evaluators at both WSH and ESH. WSH described a very thorough process for these 
evaluations, including using the HCR-20, VRAG, and PCL-R (all commonly-used, 
empirically supported instruments), structured interview, and history to inform 
recommendations. The WSH policies and procedures governing these evaluations were 
quite clear and specific, and seemed sound. It is unclear how closely these policies and 
procedures are followed in practice, however.  

The process at ESH is less formalized. Evaluators use a non-validated structured 
assessment matrix to determine risk, and may supplement this assessment matrix with the 
HCR-20 as needed. An interview and history are also part of the ESH assessment. The 
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policies and procedures for these evaluations at ESH were less clear and specific. 
Interestingly, the PSRP and ESH both reported a higher rate of successful CR petitions 
for ESH patients than for WSH patients, despite their less formalized process.  

CRs in the community 

Whether from WSH or ESH, acquittees on CR are assigned to a local Community Mental 
Health Association (CMHA) in their home court county. CMHAs are typically contracted 
by state-funded Regional Support Networks (RSNs). These agencies employ mental 
health professionals and services to treat the mental health needs of the person on CR. 
They also employ a Designated Mental Health Professional (DMHP) who has the 
authority to intervene in a crisis situation and rehospitalize the person on CR if deemed 
necessary. It is unclear how much forensic training the DMHPs have. One problem 
reported by the CMHAs and RSNs is that persons on CR fairly easily reach a clinical 
level that exceeds eligibility criteria for service, so acquittees are sometimes discharged 
from community services for being “too stable.”  

Also, regardless of which county the person on CR returns to, very little is in place in the 
Community Support Network mental health centers to address their specific needs. No 
specific CR groups or interventions were described or documented in the materials we 
reviewed or in the 84 anonymous survey responses we obtained from community 
providers.  Community staff members reported nearly unanimously that they have 
received little training on how to work with the CR population, what assessments or 
interventions are most effective, and that little forensic expertise or resources exist on 
hand.  ESH staff were particularly vocal about the lack of community transition resources 
available to acquittees who may be conditionally released.  Indeed, even DSHS’s RSN 
administrators admitted little working knowledge of the CR process or specific treatment 
modalities for the outpatient CR population.  This is not an indictment of their knowledge 
base, but rather a reflection of the somewhat cursory attention paid to the outpatient CR 
population from all sectors.  Fortunately, community providers also expressed a 
confidence in working with forensic populations if given time and resources for training 
and interventions, and most expressed an interest in doing so.   

At ESH, persons on CR are routinely assigned a community corrections officer (CCO) in 
addition to mental health supervision. These CCOs have contact with the person on CR 
about 2-4 times monthly, including drug screens, face-to-face visits, polygraph testing, 
and other supervisory tasks. Staff from the hospital do not routinely visit their caseloads 
face-to-face given the large geographical area from which their CR population is drawn. 
ESH reported a recidivism rate of three arrests in the past 10 years, with approximately 
35 persons on conditional release and 10 persons on partial CR at any point in time.  

At WSH, persons on CR have not routinely been assigned a community corrections 
supervisor, although this practice does appear to be increasing. Supervision instead 
comes from the WSH staff of the Community Program. These individuals travel many 
miles by car to have face-to-face contact visits with the people on CR on their caseload, 
often transporting the person on CR in their car. Staff described no specific risk 
assessment tools or decision-making rubric for determining if a person on CR was in 
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need of revocation or rehospitalization. However, they did state that they remain 
conservative and have an extremely low recidivism rate (less than 1%) for their CR 
population. The CR population in the community who were discharged from WSH totals 
approximately 75 individuals.  

Finally, the proportion of acquittees granted CR versus remaining at both state hospitals 
is significantly askew. ESH reported that of the 70 NGRI acquittees in the hospital, about 
one per year is released on CR. ESH staff commented that they only present the best 
cases to evaluators and to the RRB, as the PSRP and courts have a very conservative and 
cautious nature that will not allow less certain cases to be granted CR. WSH reported an 
approximate turnover of 12 beds per year in the NGRI / Community Program units; 
however, most of these patients are transferred to a geriatric inpatient ward or die prior to 
true discharge on CR.  WSH has had fewer than five annual outpatient CR discharges 
since 2009, with some years resulting in only one or two outpatient CR discharges.  

Summary of Current Problems with NGRI Treatment and CR 

The approach appears unnecessarily slow and punitive: 

The lengths of time that Washington NGRI acquittees spend hospitalized before 
conditional release is striking, both relative to their clinical needs and national norms. 
NGRI/CR statistics from both hospitals, as well as anecdotal evidence from those 
acquitted NGRI, illustrate an approach to this population that is far more restrictive than 
other states. Among the many acquittees currently hospitalized in WSH or ESH, only a 
handful has been released on CR in the past several years. Currently, a person acquitted 
by insanity in Washington is more likely to be discharged to a civil geriatric hospital unit 
or to the coroner’s office than to be discharged on conditional release. In WSH, several 
acquittees have apparently waited for more than one year to have a routine risk 
assessment completed (a task that requires less than a month in most hospitals), which is 
required prior to being considered for CR. No clinical reasons were associated with those 
delays. In addition, many patients are assigned apparently arbitrary time periods that they 
must complete prior to moving up the NGRI and CR level systems. Again, these time 
periods do not appear to reflect any clinical task or progress, but simply arbitrary 
prescriptions of wait times. Indeed, some currently inpatient acquittees are not prescribed 
psychiatric medication, suggesting they may be clinically stable enough to function in the 
community.  

Anecdotally, we spoke with several NGRI acquittees who have remained in the inpatient 
NGRI unit for years after seemingly small violations of their CR occurred – years longer 
than they would have served in a civil unit for the same behaviors. One patient was 
required to spend an extra month on her current CR level after she was given the wrong 
identification badge, though this was due to staff error, according to all accounts. Another 
was required to re-start the NGRI/CR process from the beginning after returning to the 
hospital voluntarily for clinical reasons; she has remained in the hospital for more than 
three years after previously spending more than 10 years in the community on CR. These 
examples are two of many that illustrate a systemic approach that appears much more 
punitive and restrictive (and therefore expensive) than most.  
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The programs lack interventions specific to patients with a criminal history. 

On the one hand, the system seems over-focused on the criminal history of NGRI 
acquittees, as reflected in severe restrictions in the name of pubic safety.  But on the other 
hand, the system seems to under-focus on the criminal history of NGRI acquittees by 
using only traditional, clinical treatment models that neglect most risk factors for criminal 
reoffending.  State-of-the-art treatment for NRGI acquittees address what are often 
referred to as an acquittee’s “criminogenic needs,” the risk factors and behaviors that 
should be addressed in order to reduce recidivism (e.g., substance abuse, criminal 
thinking errors, etc.).  Likewise, state-of-the-art conditional release procedures employ 
strategies from the criminal justice system, and mandate mental health treatment, rather 
than relying on traditional mental health rules of service.  Thus, an irony in Washington’s 
approach to NGRI acquittees is that it both too much treats them like criminals (by 
excessive deprivation of liberty, and restricted access to the community) and too little 
treats them like criminals (by neglecting to provide interventions for criminogenic needs, 
and ongoing supervision in the community).  

Lessons from National Models and Best Practices 

While there are no identified “model” systems of care for persons on CR, several 
jurisdictions nationwide provide promising practices and many have clear empirical 
support.   

Evaluation of CR readiness 

No formal assessment measures or protocols exist for the assessment of an NGRI 
acquittee’s readiness for conditional release.  Recent research suggests that evaluators are 
often confused about how to evaluate readiness for CR – what questions to ask, which 
factors to prioritize, what methodologies to use, what time frames to define, what 
definitions of success / failure to use, and even the purpose of the evaluation itself 
(Bryant, Gowensmith, & Vitacco, 2014).  Evaluators also show very low rates of inter-
rater reliability when making independent recommendations for CR readiness of the same 
acquittee (McNichols, Gowensmith, & Jul, 2011).  Lack of formal assessment measures, 
vague statutes, and evaluator confusion make these evaluations especially challenging, so 
formal state-sponsored training of evaluators is crucial.  

Evaluators and judges agree that the most important factor when evaluating an NGRI 
acquittee’s readiness for CR is their potential risk for violence (Bryant, Gowensmith, & 
Vitacco, 2014; Jul & Gowensmith, 2014).  Accordingly, when using formal risk 
assessment instruments in their CR readiness evaluations, evaluators more accurately 
predict future rehospitalization (McNichols, Gowensmith, & Jul, 2011; Manguno-Mire et 
al., 2007).  Risk for violence should therefore be a primary consideration in CR readiness 
evaluations.  Given the unique parameters of this population, these evaluations should go 
beyond standard risk assessment and also assess mental health stability, criminogenic 
risks, and responses to supervision.  Evaluators should also carefully consider factors that 
have been associated with success and failure on CR, detailed in the next section. These 
assessment protocols should include a structured professional judgment measure to assess 
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risk for violence, but should also include other formal measures and semi-structured 
interviews to assess for additional elements.  Collateral records and sources, such as 
hospital records and probable community treatment / housing / employment resources, 
should be consulted. Evaluators should also delineate the time frames for which they are 
evaluating success / failure post-discharge.  Perhaps most importantly, the factors that 
evaluators prioritize should be the same ones that inpatient and outpatient treatment 
teams emphasize, and the same ones that decision-makers in the PSRP and courtrooms 
emphasize.  

Factors associated with success and/or failure on CR 

First, it is important to consider base rates for recidivism and rehospitalization in the CR 
population.  As a general rule, persons on CR do well when released to the community.  
Arrest and recidivism rates range from 2% – 11%, with the highest percentages found 
among misdemeanants (Fitch, 2009; McNichols, Jul, & Gowensmith, 2010; Vitacco et 
al., 2011).  Rates of violence in the CR population are extremely low, ranging from 0% - 
0.5% (McNichols, Jul, & Gowensmith, 2010).  These rates are lower than violence rates 
in the general population.  Rates for rehospitalization are also fairly low, ranging from 
13% - 35% over several years (Bertman-Pate et al., 2004; Parker, 2004; Vitacco et al., 
2011).  In other words, over the course of 2-5 years post-discharge, about 65-87% of 
persons released on CR retained their tenure in the community.  Overall, this population 
has a good track record of successfully maintaining their CRs.  Data provided by WSH 
and ESH show extremely low recidivism rates of their persons released on CR; however, 
rates for rehospitalization seem relatively high.  

Several factors have been identified as important when predicting success or failure of 
the CR population.  In most studies, failure is defined as a revocation of CR, necessitating 
a forced return to a forensic hospital.  Voluntary or clinically-based readmissions (i.e., 
short-term civil commitments for suicidal ideation or acute clinical decompensation) are 
not considered a failure.  

Factors that have been associated with successful tenure on CR include intensive mental 
health treatment, a strong continuity of care among hospital and community agencies, 
intensive substance-abuse services, and an agile mental health team that can address the 
earliest signs of trouble (Vitacco et al., 2011).  Dialectical-Behavior Treatment is 
especially effective with females on CR (Vitacco et al., 2011).  A combination of mental 
health and law enforcement / judicial supervision yields the best outcomes (Vitacco et al., 
2008), and the same researchers encouraged service providers to adhere to the tenets of 
the Risk-Need-Responsivity model when assessing and providing services to the CR 
population.  

Factors associated with poor tenure on CR include a history of previous CR revocations, 
substance abuse, and acute psychotic episodes (Vitacco et al, 2008; 2011).  High levels of 
psychopathy and longer criminal histories also predict lower rates of success for CR 
populations (Manguno-Mire, 2007; Monson et al., 2001).  It is clear that an absence of 
adequate mental health services and law enforcement supervision lowers the success rates 
for CR populations substantially. 
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Table 5 
Examples:  Conditional Release of Insanity Acquittees in Select States 

Hawaii: 

Hawaii has the largest per-capita CR population in the nation, with more than 400 people on 
CR currently.  This is due in part to the practice of placing misdemeanants on CR, with 
many acquittees placed on CR immediately upon being found NGRI.  A risk assessment and 
community readiness evaluation is completed concurrently with the criminal responsibility 
evaluation, allowing for CR to be ordered immediately upon an acquittal.  If committed, the 
acquittee will be reviewed and recommended by treatment staff for evaluation for 
conditional release by an independent forensic psychologist.  There are no timetables for 
review, and no hospital or external review board is convened to review these applications.  
Once granted CR, persons on CR in Hawaii have dual commitments: they are assigned a 
probation officer and assigned a mental health team in a state-operated community mental 
health center (CMHC).  Those CMHCs each have a forensic psychologist on staff to manage 
each CR case assigned to that center.  That psychologist coordinates and liaisons treatment 
and court-ordered requirements ad infinitum, whether the person moves from their local 
county, is rehospitalized, etc.  This allows for continuity of care and a consistent repository 
for knowledge of the acquittee’s mental health and criminogenic needs.  Persons on CR are 
mandated to treatment in the community by court order, and the CMHCs are mandated to 
prioritize them for service by departmental policy.  All CHMC staff receive training and 
resources annually on how to work effectively with the CR population.  Specialized Hawaii 
probation officers with mental health training have been more effective with their CR 
population than traditional probation officers, in that the acquittees spend fewer days 
hospitalized (Gowensmith, Skeem & McNichols, 2013).  Average rehospitalization lengths 
of stay span days to months, and the violent recidivism (0.5%) and rehospitalization rates 
(13.5%) are low. 

Oregon: 

Oregon also has a large CR program; 385 people, or approximately 69% of their Guilty 
Except for Insanity (GEI) population (comparable to NGRI acquittees), are in the 
community on CR.  Like Hawaii and Wisconsin, Oregon law also allows both felons and 
misdemeanants to be found GEI and placed on CR.  Also, like Hawaii and Wisconsin, 
persons found GEI may be immediately placed on CR from court.  Ordinarily, however, 
persons are committed to the state hospital upon a finding of GEI.  At 60 days post-
commitment, a review is completed to determine if the person should be discharged on CR.  
If they remain in the hospital, a formal risk assessment (utilizing the START assessment 
instrument) is conducted every three months.  Upon recommendation from the treatment 
team, a hospital psychologist conducts a risk assessment for each applicant to CR (as 
opposed to an independent forensic evaluator).  Unlike Hawaii and Wisconsin, Oregon 
utilizes an independent review board on potential CR cases; this board is called the 
Psychiatric Security Review Board (PSRB).  The applications for CR, as well as hearings for 
changes in inpatient privileges, are reviewed by the PSRB. A court hearing is held if the 
PSRB supports the application.  The PSRB retains some oversight of the CR once released 
to the community, and has authority to delineate treatment settings, requirements, etc.  
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Community clinical services are overseen by a county mental health representative and are 
mandated to occur at state- and county-funded community mental health centers.  These 
community providers cannot refuse or withdraw treatment.  A county representative also 
serves in a community corrections supervision role.  Recidivism for the CR population is 
approximately 2%, rehospitalization rates average about 12% per year, and rehospitalizations 
are typically short-term (one month) in nature. 

Wisconsin: 

Wisconsin has a robust CR program, with 424 persons on CR in 2013.  It is a centralized 
system housed within the Department of Health Service’s Community Forensic Program, 
and it is divided into four geographic regions.  Insanity acquittees may be placed on CR 
directly from court upon a finding of NGRI, though most are committed to the Mendota 
Mental Health Institute first.  If the person is committed, a review of their readiness for 
release occurs every six months, led by an objective forensic evaluator.  No hospital review 
board or external review panel are utilized; like Hawaii, treatment teams recommend a 
person for evaluation by an external forensic evaluator and that evaluation is later discussed 
at a formal court hearing to determine if the CR will be granted.  Upon release to the 
community, the person on CR is placed in their county of referral and provided a case 
manager and a parole agent.  The case manager oversees treatment and determines the level 
of clinical service provided to the acquittee.  Services are provided by community mental 
health centers.  These centers cannot refuse services to the person on CR.  The CR 
population in Wisconsin is comprised of both felony and misdemeanant acquittees, though 
the commitments are limited to the time they would have otherwise served in jail or prison 
for the same charge(s).  Recidivism rates (.5% for non-violent crime, 0% for violent crime) 
and CR revocation rates (9.9%) are low. 
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Table 6 
Hawaii	   Wisconsin	   Oregon	   Washington	  

Number	  of	  persons	  on	  CR	  in	  
community	  

432	   424	   385	   110	  

Percentage	  of	  NGRI	  acquittees	  
on	  CR	  

78%	   75%	   69%	   35%	  

Direct	  release	  from	  court	  to	  CR	  
used	  often?	  

Yes	   Yes	   Yes	   No	  

Routine	  assessment	  of	  CR	  
readiness?	  

No	   Yes	   Yes	   No	  

Hospital	  review	  board?	   No	   No	   Yes	   Yes	  

Public	  safety	  review	  panel?	   No	   No	   Yes	   Yes	  
Length	  of	  time	  to	  successful	  
granting	  of	  CR?	  

Weeks	  to	  
months	  

Weeks	  to	  
months	  

Weeks	  to	  
months	  

Years	  

Dual	  commitment	  to	  mental	  
health	  and	  public	  safety?	  

Yes	   Yes	   Yes	   at	  times	  

Can	  community	  providers	  
refuse	  of	  withdraw	  service	  to	  
persons	  on	  CR?	  

No	   No	   No	   Yes	  

Is	  person	  on	  CR	  automatically	  
eligible	  for	  community	  mental	  
health	  services?	  

Yes	   Yes	   Yes	   No	  

Rates	  of	  violent	  recidivism	   .5%	   .5%	   <2%	   .5%	  
Rates	  of	  rehospitalization	   15%	  per	  

year	  
9.9%	  per	  
year	  

12%	  per	  
year	  

<10%	  

Lengths	  of	  rehospitalization	   Days	  to	  
months	  

Weeks	  to	  
months	  

Days	  to	  
weeks	  

Months	  to	  
years	  

Recommendat ions 

Following are recommendations in three sequential areas: clinical services to the NGRI 
populations within hospitals (pre-release), evaluation of CR readiness (assessment of 
release), and CR service and supervision in the community (post-release).  

Inpatient NGRI units: 

Hospitals should begin preparing NGRI acquittees for discharge immediately upon the 
judicial NGRI disposition and subsequent admission to their units.  This includes the 
following:  
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• Using the Risk-Need-Responsivity model as the foundational model for all
assessment and clinical services to inpatient NGRI populations.

• Developing and implementing evidence-based risk assessments and risk
management planning.  This should include formal risk assessment instruments or
protocols. 

• In accordance with the RNR, risk for recidivism and for violence should be
assessed immediately by a validated risk assessment protocol (such as the
LS/RNR, HCR-20 v3, etc.). 

• This assessment should be supplemented as needed by other assessments relevant
to the individual acquittee (i.e., trauma, substance-related problems, etc.).

• Acquittees should be placed into corresponding treatment regimens based on
assessed risk levels (high risk individuals receive a higher treatment “dosage” of
interventions, low risk individuals receive lower dosages). 

• Evidence-based factors associated with success on CR should be incorporated
across all treatment modalities.  These factors should be explicitly known to staff
and acquittees, and should match those that will be later reviewed and evaluated 
by the forensic evaluators, hospital Risk Review Boards, and the Public Safety 
Review Panel.  

• Cognitive-behavioral models should underlie all treatment modalities.  This
includes pro-social modeling, incentivizing change and successes, social learning,
developing wellness recovery action plans, and emphasizing changes in criminal 
thinking.  Current focuses on psychodynamic-like approaches (lengthy 
autobiographies, lengthy relapse prevention plans) should be tailored to fit these 
modalities.  

• Experiential learning is crucial.  Off-grounds privileges and opportunities must be
greatly increased in order to prepare acquittees for life outside of the hospital.
Inpatient units should have increased opportunities to develop vocational and life 
skills.  

• Criminogenic interventions should be prioritized just as highly as mental health
interventions.  The mental health treatment needs of NGRI acquittees are critical
but likely lifelong; acquittees will continue require ongoing assertive, intensive 
mental health treatment once released on CR. Inpatient treatment should just as 
assertively target the crimonogenic treatment needs (e.g., substance abuse, 
criminal thinking) as mental health needs, thereby reducing further the risk of re-
offense.  
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• Substance-related treatment services are only inconsistently available, but should
be consistently available to the inpatient NGRI population.   This includes
recognized treatment for substance-related issues beyond a 12-step support group.

• Step-down units should be considered once the CR is granted.  This could include
currently vacant structures on hospital grounds if they exist, or could include
modular buildings created as housing options.  Off-grounds units should also be 
considered.  These could be operated by the hospital or by DSHS forensic 
services.  They would serve as additional options for safely managing and 
housing the CR population while they receive treatment at either community or 
hospital day treatment agencies, and would also allow for acquittees to build a 
“track record” of success that would aid them in securing an earlier CR.  

• A uniform level system for NGRI acquittees should be developed and
implemented in both ESH and WSH.  Although the processes are somewhat
similar currently, significant differences also exist.  ESH utilizes fewer levels in
their level system, exercises a partial conditional release option, and routinely
includes Community Corrections Officers as part of their discharge plans.  We
recommend that these approaches be implemented at WSH as well.  The two
hospitals should have equivalent processes and expectations for progressing
through the NGRI and CR systems.

• A definite “max date” for termination of the NGRI commitment needs to be more
reliably communicated with the treatment teams at ESH and WSH.

Evaluation of CR readiness: 

CR evaluators should review and evaluate CR readiness using the same factors utilized 
by the inpatient treatment teams, review boards and panels, courts, and community 
providers. Given the lack of an extant formal CR readiness assessment instrument, these 
factors should prioritize those substantiated by extant CR research, criminogenic factors, 
and mental health factors: 

• Readiness for CR should be assessed by NGRI unit staff on a fixed schedule, at 30
days post-admission and at every 2-3 months afterward being optimal.  Formal
evaluations by a forensic services evaluator will be triggered by this assessment. 

• Methodologies for CR readiness evaluations should be standardized.  This should
include the factors prioritized, formal instruments used, and the parameters
defined in the evaluations (lengths of time to consider post-release, which risk 
assessment protocols to use, definitions of success and failure on CR, etc.).  

• Evaluators should have access to community treatment plans and the transition plan
from hospital to community, and they should review these carefully as part of the
readiness evaluation.  Hospital NGRI units should have this information ready for 
the evaluator’s review at the time of the assessment.  
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• Evaluations of CR readiness should be conducted by psychiatrists or psychologists.

• Predictions and risk management recommendations for violence risk should be
developed through the use of formal and validated risk assessment protocol (such
as the LS/RNR, HCR-20 v3, etc.). 

• Evaluators should prioritize criminogenic factors, mental health predictive factors,
and factors supported by the CR research literature.  Evaluators should also
review and consider protective factors and strengths in these evaluations. 

• Evaluator disagreement is a powerful predictor of the rehospitalization of persons
on CR.  Therefore, multiple, independent, and concurrent evaluations should be
considered for CR readiness evaluations.  When three evaluators were asked to 
independently make recommendations on CR readiness for the same defendant 
(routine practice in Hawaii), they disagreed in more than 50% of cases 
(McNichols, Gowensmith, & Jul, 2011).  Of those acquittees that were 
nonetheless released on CR, 71.4% were rehospitalized within three years 
(significantly more than the 34.5% three-year rehospitalization rate in cases in 
which evaluators agreed unanimously on acquitees’ readiness for CR).  Single, 
point-in-time evaluations will not be able to capture this predictive power without 
a very large improvement in the training of evaluators and the standardization of 
evaluations.  

• Again, a uniform system for evaluating NGRI acquittees’ readiness for conditional
release should be developed and implemented in both ESH and WSH.  WSH has
more formalized procedures and describes a more consistent inclusion of 
formalized risk assessment instruments.  We recommend that these approaches be 
implemented at ESH as well.  The two hospitals should have equivalent processes 
and expectations for evaluating readiness for CR in NGRI acquittees. 

• We agree with the Washington State Institute for Public Policy’s 2011 document
and staff from both hospitals that neither evaluation processes or the instruments
used therein should be codified in statute. 

CR community supervision and treatment:  

Community providers and agencies should substantially increase their capacity to manage 
and treat persons released on CR.  

• RSN and CMHA staff and personnel should be trained to understand forensic
issues and the forensic populations which they serve (or could serve).

• CMHAs should hire one forensically-trained psychologist to serve as a forensic
specialist for that CMHA.  Smaller CMHAs may consider sharing a forensic
specialist, or utilizing an expert on retainer as needed. 
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• RSNs and CMHAs must improve their data collection and analysis.  At a minimum,
RSNs and DSHS administration must know how many individuals are on CR
status in the community (and their names, contact information, address, and 
treatment providers).  Beyond this, RSNs and CMHAs should know community 
tenure rates, lengths of time on CR, recidivism rates, and rehospitalization rates. 

• Every person acquitted of insanity should be assigned a community corrections
officer (CCO) from the Department of Corrections.  This officer should be
responsible for law enforcement job duties, such as mandating urine drug 
analyses, ensuring public safety, and authorizing rehospitalization as necessary. 

• WSH should stop sending case managers to monitor and evaluate persons on CR.
These functions should come from CMHA forensic staff.

• Administrators should expect that about 10% of persons on CR will commit a new
crime within three years after release, with less than 2% being violent in nature,
and that about 35% will be rehospitalized within the same time frame.  Crimes
and violations are likely to be low-level, quality of life transgressions.

• Given the literature on CR success, CRs in the community should receive intensive
treatment services, substance-related services, excellent continuity of care from
inpatient to outpatient services, and a nimble team of providers that can 
immediately attend to mental health and criminogenic needs as they arise.  
Females on CR should receive dialectical behavior therapy unless contraindicated. 

• A community-based three-step model for persons on CR should be considered.
This would include an initial set of group sessions designed to assist new persons
on CR to the legal system, the CR, their commitments to mental health and
corrections, and other orientation issues.  The second (and longest) set of sessions
would focus on the maintenance of CR: criminogenic factors, illness and
symptom awareness, wellness recovery action plans, crisis plans, vocational skill-
building, and other issues to maintain stability and recovery.  The final set of
sessions would focus on readiness for the legal discharge off of CR and into a
voluntary legal status.

• Forensic staff in the community should have oversight and supervision by both the
CMHA / RSN structure as well as the forensic mental health department.  This
staff would be responsible for many forensic issues in the RSNs and CMHAs, 
including knowing who is on CR, knowing the legal statuses (probation, parole, 
incompetence to stand trial, etc.) of all persons served at that CMHA, liaison 
duties with courts and hospitals, providing trainings to other CMHA staff on 
forensic issues, and others.  

• Persons on CR should receive automatic eligibility for RSN / CMHA services by
virtue of their legal status.  This service eligibility cannot be removed or adjusted
due to clinical stability (or instability). 
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• Persons on CR must be served clinically by the RSN / CMHA system.

Current administrative rules found in WAC 388-875-0090 are broad and do not cover 
many of the essential procedures and processes used for NGRI and CR cases.  DSHS 
should create a more detailed, written description of the procedures, policies and 
processes that oversee the NGRI and CR populations as delineated in this report.  This 
may require changes to WAC 388-875-0900 and/or internal policies and procedures.  

It was noted in both interviews and surveys that both inpatient and outpatient staff are 
ready and willing to implement the types of changes listed above, and they verbalized an 
interest in speeding up the acquittal to CR process overall.  However, as of yet they have 
not received the resources, staffing, or training to implement these types of changes.  
Such resources are essential and are ultimately cost-saving, to the extent that they reduce 
lengthy and unnecessary inpatient hospitalizations for acquittees who do not require such 
intensive services.   
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County How Notified of Client in Need
Process in Place for 
Representation 

Opinion re 
Statewide 
Management

Asotin From DSHS No In favor
Clark From DSHS Yes In favor
Cowlitz From DSHS Yes In favor
Grays Harbor From DSHS Yes In favor
Island From DSHS Yes In favor
Pierce From DSHS Yes Undecided
Skamania From DSHS Yes Undecided
Thurston From DSHS Yes In favor
Snohomish From the client Yes In favor
Adams From the court Yes In favor
Grant From the court Yes In favor
Kittitas From the court Yes In favor
Klickitat From the court No In favor
Lewis From the court Yes Undecided
Spokane From the court No In favor
Benton Prosecutor usually notifies first No Undecided

Columbia*
Typically we know prior to someone being 
committed No Undecided

Columbia* Not notified Yes In favor

King 

at dpd, we generarlly keep the case open to 
handle reviews, etc.  but sometimes we also 
get assignments from dshs Yes Undecided

Mason
There hasn't been a finding of NGRI here in 
the last five years. No In favor

Okanogan

I’m not sure. I’m only aware of one such 
case.  It was a pre-existing case a defender 
handled from start to finish. So the court is 
probably the best answer. No In favor

San Juan I do not know No In favor

Walla Walla
Either the defense attorney or prosecutor 
informs the Court No Undecided

Yakima

Usually, client contacts and requests relief.  
There are times when client initiates 
proceedings pro se and the court appoints 
counsel if the relief request has merit. Yes In favor

Franklin Skipped Skipped Skipped
Garfield Skipped Skipped Skipped

* Two responses were received.
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