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Goals and Objectives
Develop an understanding of the law and
practice of challenging a minor’s
competence to stand trial:
◦ Review of Dusky v. United States and State standards regarding competency
to stand trial;
◦ Learn to gather documents to aid the evaluator and court in assessing the
minor’s competence to stand trial;
◦ Understand how to identify, hire, and prepare an expert for a competence
hearing;
◦ Learn how to challenge a government expert in a competence hearing;
◦ Discuss case law and explore challenges to competence remediation;
◦ Were to we go from here…policy considerations.

I. Standard for Determining Competence to Stand
Trial
The Defendant/Minor must have “sufficient present ability to
consult with his/her lawyer with a reasonable degree of
understanding” and a “rational as well as a factual understanding
of the proceedings against him/her.” Dusky v. United States, 362
U.S. 402 (1960)
There is prohibition of an adult or a child who is incompetent on
Fourteenth Amendment due process grounds. See Cooper v.
Oklahoma, 517 U.S. 348 (1998); Medina v. California, 505 U.S.
437 (1992); Drope v. Missouri, 420 U.S. 162 (1975); Pate v.
Robinson, 383 U.S. 375 (1966)

Standard for Determining Competence to Stand
Trial
Also could raise Sixth Amendment questions when counsel
has reason to believe a minor is not competent, but fails to
raise the issue of the minor’s competence, or to express a
doubt as to the minor’s competency.
◦ Where defense counsel has a psychological evaluation concluding that
defendant is not competent, it is ineffective assistance not to raise
competency with the trial court, and a subsequent guilty plea must be
vacated; incompetency cannot be waived nor can there be a tactical
decision not to raise it. In re Fleming, 142 Wn.2d 853 (2001); see also State
v. Marshall, 144 Wn.2d 266 (2001); State v. Heddrick, 166 Wn.2d 898 (2009)

Standard for Determining Competence to Stand
Trial
A finding that a minor is competent to stand trial is separate and
distinct from the requirement of a “knowing and voluntary”
waiver of rights associated with a trial, e.g., pleading guilty,
waiving right to counsel) Godinez v. Moran, 509 U.S. 389, 401 n.
12 (1993) (Although this may vary by State.)
The determination of competence to stand trial focuses on the
minor’s ability to understand and assist, while the standard for
knowing and voluntary focuses on whether the minor does in fact
understand the consequences of his/her decisions in the given
context. (Ibid.)

Standard for Determining Competence to
Stand Trial

Why is
competence
necessary and
required with
respect to minors?

Washington State Law
No juvenile specific statute!
No juvenile specific rule of court!

Washington State Law

RCW 10.77:

◦ (1) Capacity to understand the nature of the
proceedings;
◦ (2) Capacity to assist in his/her own defense;
◦ (3) Incapacity must be due to a mental disease or
defect.

RCW 10.77 applies to juvenile proceedings
except:

◦ Where provisions are inconsistent with RCW 13.
◦ Where provisions are inconsistent with the needs
of an individual respondent.

Washington State Law
See State v. E.C., 83 Wn.App.523 (1996)
[Juvenile court may dismiss with prejudice a
case against an incompetent juvenile
respondent in order to adequately respond to
the needs of that offender as long as such
dismissal poses no substantial danger to others;
in general RCW 10.77 should be followed for
juveniles, although the Juvenile Justice Act
(RCW 13) takes precedence when a conflict
arises.]

Factors Considered in the Evaluation of
Competence
What are some of the
factors that should
prompt you to consider
whether a competence
evaluations is
necessary?

Factual and Rational Understanding of Proceedings
Factual Understanding is the minor’s ability
to understand the nature and purpose of
the proceedings, including:
◦ The nature and seriousness of the charges;
◦ The purpose of a trial and possible
consequences (anything else here);
◦ Pleas and the nature of plea agreements; and
◦ The role of various participants in the court
process

Factual and Rational Understanding of
Proceedings
Rational Understanding is the minor’s
ability to apply what s/he understands
(factual understanding) in a way that
does not impair decision making.
In other words, the child must
“appreciate” the significance of his or
her factual understanding about the
proceedings.

Factual and Rational Understanding of
Proceedings
How might
“understanding” be
compromised or
limited among the
child-client
population that we
serve?

“What you
talking ‘bout
Willis?!?!

Ability to Assist the Defender
What does it mean
for the minor to be
able to assist the
juvenile defender?

Ability to Assist the Defender
The minor must be able to communicate
with and trust his/her defender. Abilities
associated with communication may
include:
◦The ability to comprehend the defender’s
questions and inquires;
◦The ability to discern what information is
relevant to the defender’s questions; and/or
◦The ability to articulate the relevant
information related to the defender’s questions

Ability to Assist the Defender
The minor must also be able to manage the
demands of proceedings. For example, the
minor should be able to:
◦Endure the stress of trial;
◦Maintain demeanor;
◦Testify relevantly, if necessary; and
◦Follow the flow of the proceedings

Ability to Assist the Defender
The ability to make his/her own decisions:
◦The minor must be able to make autonomous
decisions throughout the juvenile court
process. Deficits in these abilities or problems
with immaturity will reduce the minor’s ability
to assist the defender in his/her case.

Arthur’s List of Abilities and Skills Necessary to Assist Counsel
To understand and appreciate his/her current legal situation.
To understand and appreciate the charges against him/her.
To understand and appreciate the facts relevant to the case.
To understand and appreciate the legal issues and procedures in the case.
To understand and appreciate legal defenses available in his or her behalf.
To understand and appreciate the dispositions, pleas, and penalties possible.
To appraise likely outcomes.

To appraise the roles of defense counsel, the prosecuting attorney, the judge,
the jury, the witnesses and himself/herself.
To identify and locate witnesses.
To relate to defense counsel.

Arthur’s List of Abilities and Skills Necessary to Assist Counsel
To trust and to communicate relevantly with his/her counsel.
To comprehend instructions and advice.
To make decisions after receiving advice.
To maintain a collaborative relationship with his/her attorney and to help plan legal
strategy.

To follow testimony for contradictions and/or errors.
To testify relevantly and be cross-examined if necessary.
To challenge prosecution witnesses.
To tolerate stress at juvenile proceedings, including trial and while awaiting trial.
To refrain from irrational and unmanageable behavior during the trial and other juvenile
proceedings.
To disclose pertinent facts surrounding the alleged offense.
To protect himself/herself and to utilize the legal safeguards available to him/her.

Determination of Competence in Juvenile Proceedings:
RCW 10.77
In Washington State…
◦ “Procedures of the competency statute (RCW 10.77) are mandatory
and not merely directory.” (In re Fleming, 142 Wn.2 at p. 862, c.f.,
State v. Wickland, 96 Wn.2d 798, 805.)
◦ “Thus, once there is a reason to doubt a defendant’s competency,
the court must follow the statute to determine his or her
competency to stand trial.” (Ibid., citing City of Seattle v. Gordon, 39
Wn.App. 437, 441.)
◦ “Failure to observe procedures adequate to protect an accused’s
right not to be tried while incompetent to stand trial is a denial of
due process.” (Ibid., c.f., State v. O’Neal, 23 Wn.App. 889, 901, citing
Drope v. U.S., and Pate v. U.S., supra.)

Determination of Competence in Juvenile Proceedings
RCW 10.77.050:
◦ “Washington law affords greater protection [than the U.S.
Constitution] by providing that ‘[n]o incompetent person may be
tried, convicted, or sentenced for the commission of an offense so
long as such incapacity continues.’” (In re Fleming, supra, 142
Wn.2d at p. 862.)

Two-part test for competency for a criminal defendant (including
minors) in Washington is:
1.
2.

Whether the defendant understands the nature of the charges;
and
Whether s/he is capable of assisting in her/his defense. (State v.
Hahn, 106 Wn.2d 885, 894; State v. Ortiz, 104 Wn.2d 479, 482

Determination of Competence in Juvenile
Proceedings

RCW 10.77.060
◦ (1)(a) Whenever . . . there is reason to doubt [a defendant’s] competency,
the court on its own motion or on the motion of any party shall either
appoint or request the secretary to designate a qualified expert or
professional person, who shall be approved by the prosecuting attorney,
to evaluate and report upon the mental condition of the defendant.
◦ (1)(b) Court’s order serves as authority for the evaluator to be given access
to all records held by any mental health, medical, educational, or
correctional facility that relate to the present or past mental, emotional, or
physical condition of the defendant.
◦ (1)(b) Defendant’s having a developmental disability must be evaluated by a
developmental disabilities professional.

Determination of Competence in Juvenile
Proceedings

RCW 10.77.060
◦ (1)(c) Evaluator can access defendant wherever s/he is located, or wherever
deemed necessary, i.e., in or out of custody, hospital, treatment facility, etc.
◦ (1)(d) Court has power to commit defendant to hospital or secure mental
health facility for purposes of evaluation without an assessment under the
following circumstances:
◦ In murder cases;
◦ Evaluation in jail will more than likely be inadequate;
◦ Evaluation outside jail setting is necessary for the health, safety, or
welfare of the defendant; and
◦ Only for competency evaluations.

Determination of Competence in Juvenile
Proceedings

RCW 10.77.060
◦ (1)(e) Court procedures on competency hearings when
defendant is committed to a hospital or secure mental health
facility for evaluation.
◦ (1)(f) Bail consideration while defendant is committed for an
inpatient evaluation. [DOES THIS CONFLICT WITH DETENTION
PROCEDURES IN JUVENILE COURT???]
◦ (2) Provision to allow defense experts to witness court ordered
evaluations and to allow information obtained by the court
appointed evaluator.

Determination of Competence in Juvenile
Proceedings

RCW 10.77.060
◦ (3) The report of the evaluation shall include the following:
◦ A description of the nature of the evaluation;
◦ A diagnosis or description of the current mental status of the
defendant;
◦ If the defendant suffers from a mental disease or defect, or
has a developmental disability, an opinion as to competency; .
..
◦ An opinion as to whether the defendant should be evaluated
by a designated mental health professional under chapter
71.05 RCW.

Determination of Competence in Juvenile
Proceedings

RCW 10.77.065:
◦ Competency evaluations
◦ Reports and recommendations
◦ Discharge of defendant when determined competent to stand
trial

RCW 10.77.068: Competency to stand trial,
admissions for inpatient restoration
services—Performance targets and
maximum time limits…IN ADULT CASES!

Determination of Competence in Juvenile
Proceedings
RCW 10.77.070: Right of the defendant to and examination
by his/her own expert or professional person
◦ Permitted to have reasonable access to the defendant for the
purpose of an evaluation;
◦ Right to all relevant medical and psychological records and
reports.

RCW 10.77.073: Competency evaluations—
Appointment of qualified expert or
professional person.

Determination of Competence in Juvenile
Proceedings

Make sure to insist on and make the argument
that the level of abilities required for juvenile
proceedings should be the same as adult court!
The juvenile defender must not abide by any
determinations that a lower level of ability is
sufficient in juvenile court.
However, notwithstanding the applicability of
the legal standard, youth-appropriate
assessments must be conducted.

Determination of Competence in Juvenile
Proceedings—Developmental Immaturity
◦Not in Washington State…YET!
Some courts recognize “immaturity” as a basis
by which youth lack capacity to stand trial.
◦ Timothy J. v. Superior Court (Sacramento County), 58
Cal.Rptr.3d 746 (2007)
◦ In re Hyrum H., 131 P.3d 1058 (Ariz. 2006)
◦ Tate v. State, 864 So.2d 44 (Fla. 2003)
◦ In re W.A.F., 573 A.2d 1254 (D.C. 1990)

Determination of Competence in Juvenile
Proceedings
Youth who have a mental disorder:
◦ That affects their ability to recall
events from the period of time when
the offense allegedly occurred;
◦ That impairs their ability to intelligently
testify in their own defense.
◦ That does not allow them to make
rational decisions about critical issues
in their cases.

Youth who have a physical disability
that prevents them from assisting in
their own defense.
Youth of a young age.

II. Decision to Challenge Competence

Issues to Consider Before Raising Juvenile
Incompetence in Delinquency Matters
[GEORGE, ENTER WHAT YOU WANT HERE]

Civil Commitment
Generally, when a minor is found incompetent
to stand trial, s/he may be held in a mental
health facility.
If the case involves a violent offense, the minor
may be placed in a secure facility.
An individual is only subject to commitment if:
◦ S/he is mentally ill or intellectually disabled. See
Addington v. Texas, 441 U.S. 418, 426 (1979); and
◦ The minor’s illness renders him or her dangerous
to self or others. See O’Conner v. Donaldson, 422
U.S. 563, 575-576 (1975)

Civil Commitment

A minor who is committed solely on the basis
of incompetence to stand trial cannot be held
more than a reasonable period of time
necessary to determine whether it is possible
that the individual will attain competency in the
foreseeable future. See Jackson v. Indiana, 406
U.S. 715, 736 (1972)
If the minor cannot attain competence, then
there needs to be another proceeding to
commit the client indefinitely or the client must
be released. (Id.)

Civil Commitment
Involuntary Civil Commitment by the State
of Washington? [WHAT ARE LOCAL
PRACTICES REGARDING INVOLUNTARY
COMMITMENT WHO IS FOUND
INCOMPETENT?]

III. Procedure for Raising a Claim of Incompetence

Timing:
◦ Competence may be raised at any time before, during or after trial.
The right not to be tried while incompetent protects the client even
if there was failure to make a timely request for a competence
evaluation. Cooper v. Oklahoma, 517 U.S. 348, 354 (1996); see also
Drope v. Missouri, 420 U.S. 162, 181 (1975)
◦ RCW 10.77.060(1)(a) Whenever . . . there is reason to doubt his or
her competency, the court on its own motion or on the motion of
any party shall either appoint or request the secretary to designate a
qualified expert or professional person . . . to evaluate and report
upon the mental condition of the defendant.

Procedure for Raising a Claim of Incompetence

Raising the Issue in Court:
◦ Defender may make a representation as an officer of the court
without disclosing client confidences that a client has difficulty
assisting in his or her defense.
◦ Can raise the issue orally, but should file a written motion if the
judge disagrees, as a means of perfecting the record for
possible appellate review.

Procedure for Raising a Claim of Incompetence

Appointed and Retained Experts:
◦ RCW 10.77.060
◦ If the court declares a doubt as to the minor’s competency, “the court . . .
shall either appoint or request the secretary to designate a qualified
expert or professional person, who shall be approved by the prosecuting
attorney, to evaluate and report upon the mental condition of the
defendant.”
◦ The minor can retain an independent “qualified expert or professional
person . . .” which can be “permitted to witness the evaluation authorized
by [the court appointed expert or professional person]. . . .”

Procedure for Raising a Claim of Incompetence

Appointed and Retained Experts:
◦ RCW 10.77.060 and 10.77.070
◦ “If the [minor] is indigent, the court shall upon the request of the [minor]
assist him or her in obtaining an expert or professional person.” (See also
Ake v. Oklahoma, 470 U.S. 68 (1960)
◦ The minor’s retained expert “shall have access to all information obtained
by the court appointed experts or professional persons.”
◦ The minor’s retained “expert or professional person shall have the right
to file his or her own report following the guidelines [under this section].

Procedure for Raising a Claim of Incompetence

Appointed and Retained Experts:
◦RCW 10.77.020
◦ “In a competency evaluation . . . the defendant may refuse to
answer any question if he or she believes his or her answers
may tend to incriminate him or her or form links leading to
evidence of an incriminating nature.”

Procedure for Raising a Claim of Incompetence
Expert Qualifications: RCW 10.77.010
◦ (18) "Professional person" means:
◦ (a) A psychiatrist licensed as a physician and surgeon in this state who has,
in addition, completed three years of graduate training in psychiatry in a
program approved by the American medical association or the American
osteopathic association and is certified or eligible to be certified by the
American board of psychiatry and neurology or the American osteopathic
board of neurology and psychiatry;
◦ (b) A psychologist licensed as a psychologist pursuant to
chapter 18.83 RCW; or
◦ (c) A social worker with a master's or further advanced degree from a social
work educational program accredited and approved as provided in RCW
18.320.010.

Procedure for Raising a Claim of Incompetence
Specifically, the defender should consider the examiner’s
expertise and training in:
◦ Child and adolescent development;
◦ Juvenile delinquency and characteristics of youth involved in the juvenile justice
system;
◦ Cultural and social characteristics of the particular youth (e.g., ethnicity, national
origin, gender, sexual orientation, etc.)
◦ Emotional, behavioral, and cognitive impairments in youth;
◦ Effective interventions for youth in the juvenile justice system;
◦ Legal issues commonly encountered in juvenile court that have a psychological
component;
◦ Special assessment methods used when legal questions involve psychological
matters;
◦ Practices of the juvenile court and services available to youth in the community

Procedure for Raising a Claim of Incompetence

Gathering Information to Assist an Expert:
The defender should gather and provide
the examiner (all examiners) with
information about the client that may be
useful when determining the psycho-legal
issues associated with competence to stand
trial.

Procedure for Raising a Claim of Incompetence
What kinds of
documents and
information should
the defender gather
for the evaluator or
expert?

Procedure for Raising a Claim of Incompetence

Gathering Information to Assist an Expert:
◦ The examiner and defender should discuss the circumstances that caused
the question of competence to be raised and what evidence has been
offered about the youth’s competence.
◦ The examiner should interview the parents/guardians.
◦ Parents/guardians are useful sources of information regarding the minor’s
current abilities to manage everyday life decisions and challenges and in
the gathering of information about the child’s course of development over
the years including:
◦
◦
◦
◦
◦

Birth, medical, and injury history;
Social development milestones;
Educational history;
History of emotional or behavioral problems; and
Mental health history

Procedure for Raising a Claim of Incompetence

Considerations for the Mental Health
Examiner:
◦RCW 10.77.060(3): The evaluator must provide
◦ A description of the nature of the evaluation;
◦ A diagnosis or description of the current mental status of the
defendant;
◦ If the defendant suffers from a mental disease or defect, or
has a developmental disability, an opinion as to competency.

Procedure for Raising a Claim of Incompetence

Considerations for the Mental Health
Examiner:
◦Evaluator’s report should contain:
◦ Authority, notification and sources
◦ Clinical evaluation (background, testing, etc.)
◦ Forensic assessment
◦ “Linkage” or “nexus” in opinion
◦ If requested, restoration opinion
◦ Any mental health referral statement

Procedure for Raising a Claim of Incompetence

Functional Abilities
◦ Focus on what the child actually knows, or what the child can
do, related to the functional and rational understanding
requirements of competence to stand trial

Causal Explanation
◦ Same as “linkage” or “nexus”

Situational Factors
◦ Focus on whether the demands of the legal proceedings will
exacerbate the minor’s deficits, warranting a finding of
incompetence.

Procedure for Raising a Claim of Incompetence

Full Competence Examination
◦ Exam should be done in least restrictive setting possible.
◦ Report to the court should address the legal capacities required
for competence:
◦ Client’s understanding of the nature and purpose of the
proceedings; and
◦ Client’s ability to consult and cooperate with counsel in preparing
and presenting the defense.
◦ If the minor does not have these capacities, then the report should
address how the minor may gain these capacities.

Procedure for Raising a Claim of Incompetence
◦Psychological testing to evaluate:
◦ The youth’s intelligence
◦ Academic abilities
◦ Personality, and psychopathology and/or neuropsychological
capacities
◦ Cognitive abilities related to memory and information
processing
◦ Speech/language/communication
◦ Adaptive functioning
◦ Feigning/malingering

Procedure for Raising a Claim of
Incompetence
◦ Forensic testing, involving the use of
standardized instruments that evaluate the
minor’s abilities associated with competence
to stand trial:
◦ MacArthur Competence Assessment Tool—Criminal
Adjudication (MacCAT-CA)
◦ Evaluation of Competence to Stand Trial—Revised (ECST-R)
◦ Competence Assessment to Stand Trial—Mental
Retardation/Intellectual Disability (CAST-MR)
◦ Juvenile Adjudicative Competence Interview (JACI) (Juvenile
specific)

Procedure for Raising a Claim of
Incompetence
Evidentiary Hearing and Challenging
Finding of Competence:
◦Youth have a due process right to an
evidentiary hearing when the issue of
competence to stand trial is raised. (See Pate v.
Robinson, 383 U.S. 375, 376 (1966); see also
Drope v. Missouri, 420 U.S. 162, 176-177
(1975).) [WHAT IS THE STATUTORY AUTHORITY
FOR THIS IN WASHINGTON]

Procedure for Raising a Claim of Incompetence

Burden of Proof:
◦ “When the issue of the defendant's competency to stand trial is raised, the
issue is determined by the court, and if neither the prosecutor nor defense
counsel contests the findings contained in the report, the judge may make
his determination on the basis of the report. However, if the report of the
court-appointed experts is contested, the court must hold a hearing. An
accused has the burden of showing that he or she is incompetent to stand
trial by a preponderance of the evidence. This proof requirement is based
upon the presumption of sanity. 12 ROYCE A. FERGUSON, JR.,
WASHINGTON PRACTICE: CRIMINAL PRACTICE AND PROCEDURE $ 907 (3d
ed. 2004) (footnote omitted).” (State v. P.E.T., 174 Wn.App. 590

Procedure for Raising a Claim of Incompetence

Burden of Proof:
◦ However, when there has been an actual adjudication that a
minor was incompetent to stand trial in a prior adjudication,
that prior finding will gave rise to a presumption of
incompetence. Thereafter, the State bears the burden to prove
the minor is competent in a subsequent adjudication. (See
State v. P.E.T., 174 Wn.App. 590.)

Procedure for Raising a Claim of Incompetence

Challenging Finding of Competence:
◦ Give the defense expert a copy of the State expert’s report to
develop a response
◦ Investigate the State evaluator and the tests used.

At the End of the Hearing the Court Must:
◦ Find the minor is competent; or
◦ Find the minor is incompetent, and:
◦ Is likely to attain competence in the near future; or
◦ More time is needed to assess whether the minor can attain competence
in the near future; or
◦ The minor is not likely to attain competence in the near future.

IV. Preparing the Defense Expert
“What are the
advantages and
disadvantages of
having your
defense expert
prepare a written
report?”

Preparing the Defense Expert

Advantages of a written report include:
◦ It will assist the expert in reviewing the case before the
competence hearing.
◦ It will assist the defender when preparing direct examination of
the expert at the hearing.
◦ It may be admissible as evidence to illustrate and clarify the
expert’s testimony.
◦ It will ensure that all points are made and are logically
connected for the fact-finder.

Preparing the Defense Expert

Disadvantages of a written report include:
◦ The report could be discoverable to the prosecution and give
the prosecution time to rebut it.
◦ The report may be used against the youth at trial or disposition
even if he or she is found competent to stand trial.
◦ The report could expose the expert to impeachment at trial.

Preparing the Defense Expert

Deciding Whether to Have a Written Expert
Report—Washington State Law
◦ RCW 10.77.060
(2) . . . The defendant’s expert or professional person shall have the right
to file his or her own report following the guidelines of subsection (3) of
this section. If the defendant is indigent, the court shall upon the
request of the defendant assist him or her in obtaining an expert or
professional person.
(3) The report of the evaluation shall include the following:
(a) A description of the nature of the evaluation;
(b) A diagnosis or description of the current mental status of the
defendant;
(c) If the defendant suffers from a mental disease or defect, or has a
developmental disability, an opinion as to competency . . .”

Preparing the Defense Expert
Oral preview before written report.
◦ The expert should first make an “oral report,” and the defender
should then decide whether he or she will use the expert for
the competence hearing.
◦ When the defender first makes contact in retaining the expert,
or one being appointed by the court, the defender must make
it clear the s/he wants an “oral report” prior to one being
written.

◦ Should the defender request a “draft report” for review first,
before the final report?

Preparing the Defense Expert

The final report:
◦ The defender should ask the expert to create a draft that can
be reviewed by the defender and finalized later. [CAN DRAFT
REPORTS BE DESTROYED BEFORE SUBMISSION OF THE FINAL
REPORT????]
◦ If the defender decides to use the expert, the expert’s
testimony should be the basis of the report with particular
attention to details in phrasing, through a number of
interviews and mock-examinations where the defender informs
the expert of the needs and weaknesses of the case as well as
the expert’s role.

Preparing the Defense Expert

The final report:
◦ The defender should inform the expert that the report will be
made available to the prosecutor who will turn any ambiguous
language into inconsistencies on cross-examination.
◦ The defender should also inform the expert that all notes taken
throughout the research and examinations are also
discoverable by the prosecution.
◦ The defender should advise the examiner not to ask the minor
any questions related to the offense.
◦ The defender should consider the pros and cons of being
present during the evaluation.

Preparing the Defense Expert

The final report:
◦ Remember, RCW 10.77.020(4) provides in relevant part, “In a
competency evaluation . . . the defendant may refuse to
answer any questions if he or she believes his or her answers
may tend to incriminate him or her or form links leading to
evidence of an incriminating nature.”

◦ Cite other experts in the field for the proposition that the
expert here should not be questioning the minor regarding the
facts of the offense and that the expert can do the evaluation
without such questioning.

Preparing the Defense Expert
“If the attorney strongly objects to the examinee offering a description of the
events during the alleged offense, you can go forward without such
observations by changing your strategy. The examinee’s ability to
communicate things often can be judged on the basis of the examinee’s
discussion of other matters during he interview. For example, some examiners
ask the examinee to begin describing what happened a couple of days ago,
beginning when the examinee got out of bed. What time was it? What is the
first thing the examinee did? What was for breakfast? And what was the
examinee thinking or talking about during breakfast? And so on. This can
provide evidence of potential problems in sequencing of information,
confused recall of events, and verbal communication skills, which is a large
part of what you hoped to learn by asking the examinee to describe the events
surrounding the alleged offense.” (Grisso, T., Competence to Stand Trial
Evaluations-Just the Basics, (2014) chap. 4, pp. 59-60.)

Preparing the Defense Expert
However, if the expert chooses to inquire about the minor’s report of his/her
legal circumstances, i.e., what is his/her understanding of what took place, or
what’s contained in a police report (over counsel’s objection), inform the
expert that s/he must keep in mind that,
“The purpose of this [evaluation] is not to get details or to
challenge the examinee. What the examinee did or did not do
is not particularly relevant for the competence question. The purpose
is simply to learn whether the examinee can provide
this type of
information in a manner that the examiner can
understand.” (Grisso, T.,
Competence to Stand Trial
Evaluations-Just the Basics, (2014) chap. 4,
p. 59.)
Also, “Forensic clinicians must be careful about possible intrusions on
privileged communications with the client and his or her defense counsel.”
(Rogers & Shuman, Fundamentals of Forensic Practice-Mental Health and
Criminal Law, (2005), chap. 6, p. 166.)

Preparing the Defense Expert

Preparing the Defense Expert for CrossExamination:
◦ Inform the expert that the prosecution will challenge his or her findings.
◦ Also, the prosecution may challenge the defense expert’s experience,
qualifications, and basis for his or her conclusions.
◦ The expert should be provided with a copy of any other competence
reports that will be submitted to the court.
◦ If possible, the defender should do a number of mock cross-examinations
with the expert, using anticipated questions by the prosecution.
◦ The expert should be very familiar with the reports submitted and the basis
for his or her conclusions and observations.

V. Competence Remediation

Competence Remediation Treatment:
◦ After the court determines that the minor is incompetent to
stand trial, the court will usually order remediation treatment.
◦ The defender should insist that the treatment be conducted in
the least restrictive environment consistent with the goal of
competence remediation.
◦ Unless the court finds inpatient treatment necessary, the court
should order outpatient treatment.
◦ See RCW 10.77.084, 10.77.0845

V. Competence Remediation
RCW 10.77.84, states in relevant part:
◦(1)(a) If at any time during the pendency of an
action and prior to judgment the court finds . .
. a defendant is incompetent, the court shall
order the proceedings against the defendant
be stayed…
◦(1)(b) The court may order a defendant who
has been found to be incompetent to undergo
competency restoration treatment at a facility
designated by the department if the defendant
is eligible under RCW 10.77.086 or 10.77.088.

Competence Remediation
RCW 10.77.86, states in relevant part:
◦ (1)(a)(i) If the defendant is charged with a felony and determined to be
incompetent, until he or she has regained the competency necessary to
understand the proceedings against him or her and assist in his or her own
defense, but in any event for a period of no longer than ninety days, the
court:
◦ (A) Shall commit the defendant to the custody of the secretary who shall
place such defendant in an appropriate facility of the department to
undergo evaluation and treatment; or
◦ (B) May alternatively order the defendant to undergo evaluation and
treatment at some other facility or provider as determined by the
department, or under the guidance and control of a professional person.

Competence Remediation
RCW 10.77.088, states in relevant part:
◦ (1)(a) If the defendant is charged with a nonfelony crime which is a serious
offense as identified in RCW 10.77.92 and found by the court to be not
competent, then the court:
◦ (i) Shall commit the defendant to the custody of the secretary who shall
place such defendant in an appropriate facility of the department for
evaluation and treatment;
◦ (ii) May alternatively order the defendant to undergo evaluation and
treatment at some other facility or provider as determined by the
department, or under the guidance and control of a professional person. . . .
◦ (iii) May alternatively order that the defendant be placed on conditional
release for up to ninety days for mental health treatment and restoration of
competency; or
◦ (iv) May order any combination of this subsection. . . .

Competence Remediation

RCW 10.77.088, states in relevant part,
con’t:
◦ (2) If the defendant is charged with a nonfelony crime that is not a serious
offense as defined in RCW 10.77.092:
The court may stay or dismiss proceedings and detain the defendant for
sufficient time to allow the designated mental health professional to
evaluate the defendant and consider initial detention proceedings under
chapter 71.05 RCW. The court must give notice to all parties at least
twenty-four hours before the dismissal of any proceeding under this
subsection and provide an opportunity for a hearing on whether to
dismiss the proceedings.

Competence Remediation

Constitutional support for statutory
procedures…
◦ The court can order commitment for remediation treatment for a period of
time if the court finds that there is a “substantial probability” that
competence will be attained, or significant progress will be made toward
competence. (See Jackson v. Indiana, 406 U.S. 715, 738-739 (1972).)
◦ Also, a defendant who is committed solely on the basis of incompetence to
stand trial cannot be held for more than a reasonable period of time
necessary to determine whether it is possible that the individual will attain
the capacity in the foreseeable future. (See Id. at p. 738.)

Competence Remediation
Constitutional support for statutory procedures…
◦ If the minor is found not likely to attain competence in the foreseeable
future despite treatment, or the maximum allowable inpatient treatment
period expires and the minor is still incompetent, then the court must
either release the youth in the delinquency matter or start the process to
civilly commit the youth. There must be another proceeding to determine
whether the minor should be committed indefinitely or the defendant must
be released. (Id.)

See RCW sections 10.77.065, 10.77.084, 10.77.086,
10.77.088, regarding length of detention, timelines for
restoration, procedures if defendant if restored or not able
to be restored in a reasonable amount of time.

Competence Remediation

Competence Remediation of Youth
◦ Treatment should focus on the underlying cause of the
incompetence and generally focus on remediation of
incompetence for mental illness or intellectual disability,
immaturity or lack of knowledge.
◦ Defenders should learn about all remediation possibilities in
Washington (your local jurisdiction) that address the
underlying cause of incompetence.

Competence Remediation

Mental Illness or Intellectual Disability:
◦ Washington State requires treatment to try and attain competence.
◦ Mental illness changes over time and may be reversible with treatment.
◦ Incompetence due to intellectual disability is arguably irreversible.
Intellectually disabled individuals are cognitively impaired. These
individuals may be “remediated” enough to understand elements of the
criminal process, but they will never be able to make rational, intelligent
legal decisions to assist in their defense. (See United States v. Duhon, 104
F.Supp.2d 663 (W.D. La. 2000).)
◦ The defense should argue that treatment be in the least restrictive setting
and hospitalization should not be presumed. Most youth who have been
found to have mental disorders, rendering them incompetent, do not
require hospitalization for treatment.

Competence Remediation

Immaturity: (Even if your jurisdiction
doesn’t recognize immaturity as a reason
for incompetence…)
◦ Cognitive or psychosocial immaturity does not have treatment or
remediation remedies. It is not possible to attain something that does not
exist yet because the youth has not reached a certain level of development.
◦ Usually a youth cannot be remediated within the time frame specified by
statute. While treatment providers may be able to enhance the minor’s
factual understanding of proceedings, it is impossible to accelerate the
developmental maturity to facilitate autonomous reasoning and decisionmaking abilities. (See J. Viljoien & T. Grisso, Prospects for Remediating
Juveniles’ Adjudicative Incompetence, Psychol.Pub.Policy & Law., 13, 87-144
(2007).)

Competence Remediation

Immaturity:
◦ Defenders should try to minimize court intervention in the child’s life as
much as possible. It may be in the minor’s best interest to convene a
meeting with the minor, the school, child welfare and the family to create
an informal plan that provides additional supports for the minor, rather
than juvenile court.

Lack of Knowledge:
◦ In cases where the minor does not know anything about the court process
and is found incompetent to stand trial, most jurisdictions will enroll the
youth in an educational program intended to teach him or her about the
trial process and the roles of the judge, jury, prosecutor, and the defense
attorney.

Competence Remediation
Lack of Knowledge:
◦ Likewise, the minor needs to have a working understanding of his constitutional
rights before waiving them… In CA the court has said that…
“It was insufficient for the juvenile court to base its ruling solely on the written and verbal
advisements that the minor received in the course of soliciting his waivers or his acknowledgments
(to which he invariably responded with a simple ‘yes’), along with the form attestations of court and
counsel that they believed the minor understood these advisements without further explanation of
their meaning (even though both were aware from the Oct. 2011 psychological report that the minor
might be unusually immature). The problem was latent, and none of this established affirmatively
that the minor actually had an understanding of what had happened, or any potential defenses he
might have been able to raise (such as a lack of proper advisements before police questioning). This
is akin to going through the rote litany of advisements with a defendant, eliciting monosyllabic
responses, and then later discovering he had only a marginal fluency in English about which no one
questioned him. It is beside the point, as the People urge, that the minor did not have a mental
disorder or disability and was capable of having an understanding of the legal concepts involved in
admitting the allegations—it is the absence of any evidence he in fact possessed this understanding
of the legal concepts involved before he underwent competency instruction that is the problem.
While the minor need not “pass a civics test regarding the juvenile court system” to be competent
[citation], he still must be able to understand the nature of the rights he is waiving and the
consequences of his actions.” (In re Matthew N., 216 Cal.App.4th 1412, 1421.)

Competence Remediation

Challenging Competence Remediation
◦ The process of juvenile competency remediation is rarely sufficient to help
youth attain competence, unless the youth’s only impairment is “lack of
knowledge.” However, even when the only impairment is lack of
knowledge, the mere ability to memorize and repeat answers is not
necessarily indicative of actual understanding and appreciation.
◦ Gather information about the remediation procedures in your local
jurisdiction.
◦ File a FOIA request for general information.
◦ Issue a subpoena or make a discovery request for procedures, notes,
materials and reports specifically used in purported remediation of the
minor.

Competence Remediation

Challenging Competence Remediation
◦ If you disagree with the mental health facility certifying the youth as
competent, you should challenge the determination as unreliable due to
the failure to address either:
◦ The minor’s understanding of the nature and purpose of proceedings; or
◦ The minor’s ability to assist in his or her own defense.
◦ Make sure the remediation program’s report identifies and provides a
background of the person(s) providing treatment to the minor and how
exactly it was determined that the minor in fact understands and
appreciates the criminal process and is able to assist in his or own defense.
◦ It is not enough for treatment providers to just state that the minor has
obtained competence. There must be sufficient explanation and
foundation for conclusions that the minor is competent. (See United States
v. Duhon, 104 F.Supp.2d 663 (W.D. La. 2000).)

Competence Remediation

Challenging Competence Remediation
◦ Challenge any remediation programs or treatment
methods used that do not have articles, peer
review or other professional writing to support the
effectiveness of such practices.
◦ The issue of competence of a client is critical with
constitutional implications. Therefore, the court
may not allow unreliable psychological evidence
as a basis for competence remediation. (Duhon,
supra, at p. 677.)
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